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MV, 
SUBCOMMITTEE HEARINGS ON H. R. 2404, TO"AMEND, SRTHER 
AND MAKE PERMANENT THE MISSING PERSONS ACT, AS 
AMENDED 


House or REPRESENTATIVES, 
Com™itrer ON ARMED SERVICES, 
Suscommirree No. 1, 
Washington, D, C., Wednesday March 6, 1957. 
The subcommittee met at 10 a. m., Hon. Overton Brooks, chairman 
of the subcommittee, presiding. 
Mr. Brooxs. The committee will please come to order. 
This morning we have H. R. 2404, a bill to amend further and make 
permanent the Missing Persons Act as amended. 
(The bill reads as follows :) 


LH. R. 2404, 85th Cong., Ist sess.] 


A BILL To amend further and make permanent the Missing Persons Act, as amended 


Be it enacted by the Senate and House of Representatives of the United Stateg 
of America in Congress assembled, That the Missing Persons Act (56 Stat. 143), 
as amended, is further amended as follows: 

(a) Section 1 (a) (38) is amended to read as follows: 

“(3) Civilian officers and employees of the departments, except that the fol- 
lowing categories of civilian officers and employees shall be covered only upon a 
determination by the head of the department concerned that such status is the 
proximate result of employment by the department: 

“(i) persons who enter any status listed in section 2 of this Act within 
the continental limits of the United States and 

“(ii) persons who enter any status listed in section 2 of this Act who are 
residents at or in the vicinity of their places of employment in the Territories 
and possessions or in foreign countries and who were not living there solely 
as a result of their employment.” 

(b) Section 2 is amended to read as follows: 

“Sec. 2. Any person who is in the active service, or is performing full-time 
training duty, other full-time duty, or inactive duty training and who is officially 
determined to be absent in a status of missing, missing in action, interned in a 
foreign country, captured by a hostile force, beleaguered by a hostile force, or 
besieged by a hostile force shall, for the period he is officially carried or deter- 
mined to be in any such status, be entitled to receive or to have credited to his 
account the same pay and allowances to which he was entitled at the beginning 
of such period of absence or may become entitled thereafter, except that such pay 
and allowances for a person who is performing inactive duty training shall be 
that to which he would have been entitled if he had been performing full-time 
active duty, and entitlement to pay and allowances shall terminate upon the 
date of receipt by the department concerned of evidence that the person is dead or 
upon the date of death prescribed or determined under provisions of section 5 of 
this Act. Such entitlement to pay and allowances shall not terminate upor the 
expiration of a term of service during absence and, in case of death during 
absence, shall not terminate earlier than the dates herein prescribed. There 
shall be no entitlement to pay and allowances for any period during which suck 
person may be officially determined absent from his post of duty without an‘hor- 
ity and he shall be indebted to the Government for any payments from amounts 
credited to his account for such period. Persons performing full-time training 
duty, or inactive duty training shall be entitled to the benefits of this section only 
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when such persons are officially determined to be absent in a status of missing, 
missing in action, interned in a foreign country captured by a hostile force, be- 
leaguered by a hostile force, or besieged by a hostile force as a result of the 
performance of prescribed duty ordered by competent authority.” 

(c) Section 9 is amended by redesignating that section as subsection (a) and 
adding the following new subsection at the end thereof : 

“(b) A dependent of any person in active service, as defined by this Act, is 
a ‘person’ under this Act for the sole purpose of determining status as provided in 
sections 5 and 9, and any determination under those sections by the head of the 
department concerned shall be conclusive on all other departments of the Govern- 
ment : Provided, that nothing in this section shall be construed as conferring upon 
any dependent any right to pay, allowances or other compensation to which not 
otherwise entitled.” 

(d) Section 12 is amended to read as follows: 

“Sec. 12. The dependents and household and personal effects of any person 
in active service (without regard to pay grade) who is officially reported as dead, 
injured, missing for a period of thirty days or more, interned in a foreign country, 
or captured by a hostile force, may be moved (including packing, crating, dray- 
age, temporary storage, and unpacking of household and personal effects) to the 
official residence of record for any such person or to the residence of his de- 
pendent, next of kin, or other person entitled to receive custody of the effects in 
accordance with regulations issued by the head of the department concerned; or, 
upon application by such dependent, next of kin, or other person, or upon the 
person’s application if injured, to such other location as may be determined in 
advance or subsequently approved by the head of the department concerned or by 
such persons as he may designate. When the head of the department concerned 
determines that an emergency exists and that such sale would be in the best inter- 
ests of the Government, he may provide for the disposition of the motor vehicles 
and other bulky items of such household and personal effects of the person ‘by 
public or private sale. Prior to any such sale, and if practicable, a reasonable 
effort shall be made to determine the desires of the interested persons. The net 
proceeds received from such sale shall be transmitted to the owner or to other 
persons in accordance with regulations issued by head of the department con- 
cerned; but if there be no such persons or if such persons or their addresses are 
not ascertainable within one year from the date of sale, the net proceeds may be 
covered into the Treasury as miscellaneous receipts. Claims for net proceeds 
which are covered into the Treasury under the authority of this section may be 
filed with the General Accounting Office by the rightful owners, their heirs or 
next of kin, or their legal representatives at any time prior to the expiration 
of five years from the date the proceeds are covered into the Treasury ; and, if so 
filed, the General Accounting Office shall allow or disallow the claim. If claims 
are not filed prior to the expiration of five years from the date the proceeds are 
covered into the Treasury, they shall be barred from being acted on by the courts 
or the General Accounting Office. The provisions of this section do not amend 
or repeal the Federal Tort Claims Act (60 Stat. 842-847), as amended; sections 
2575, 2733, 4712, 4713, 6522, 9712, 9713, title 10, United States Code; or section 507, 
title 14, United States Code. The head of the department concerned is author- 
ized to store the household and personal effects of the person until such time 
as proper disposition can be made. The cost of such storage and transportation, 
including packing, crating, drayage, temporary storage and unpacking of house- 
hold and personal effects, shall be charged against appropriations currently avail- 
able. In lieu of transportation authorized by this section for dependents, the 
head of the department concerned may authorize the payment in money of 
amounts equal to such commercial transportation costs or a monetary allow- 
ance in lieu of transportation as authorized by law for the whole or such part of 
travel for which transportation in kind is not furnished, when such travel shall 
have been completed. When the person is in an ‘injured’ status, the movement 
of: dependents or household and personal effects provided for herein may be au- 
thorized only in cases where the anticipated period of hospitalization or treat- 
ment will be of prolonged duration. No transportation shall be authorized 
pursuant to this section upon application by dependents unless a reasonable 
relationship exists between the condition and circumstances of the dependents 
and the destination to which transportation is requested. Beginning June 25, 
1950, and for the purposes of this section only, the terms ‘household and personal 
effects’ and ‘household effects’ may include, in addition to other authorized weight 
allowances, not to exceed one privately owned motor vehicle, shipment of which 
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at Government expense is authorized in those cases where the vehicle is located 
outside the continental limits of the United States or in Alaska.” 

(e) Section 15 is amended to read as follows: 

“Sec. 15. This Act, except sections 13, 16, and 17, is effective from September 
8, 1939.” 

Sec. 2. The amendments made by this Act shall be effective upon the date of 
enactment, 

Mr. Brooks. Now, that measure came up before the subcommittee 
last year and, as you know, the subcommittee adopted some amend- 
ments and then at that time reported the bill to the full committee. 
Now, what action did the full committee take ? 

Mr. Ducanper. We approved the bill as amended by the subcom- 
mittee, and the House passed it unanimously. 

Mr. Brooxs. And it went to the Senate? 

Mr. Ducanper. Yes. 

Mr. Brooks. But the Senate did not pass it, so itis up again this 
year. There are certain changes, no doubt, that will have to be made 
in it. I think the hearings that we have can be shortened because of 
the fact that the subcommittee is familiar with the bill. 

Mr. Price. Can we just have the testimony confined to what changes 
have been made in the bill? 

Mr. Brooks. Well, we have here Brig. Gen. George R. Mather, who 
is Director of Personnel Policies of the Office of Deputy Chief of 
Staff, Personnel, Department of the Army. We will hear from him, 

Then I think we ought to hear from the American Legion, which is 
very much interested in the bill. I see our friend, Mr. Miles Kennedy, 
out there. We want to hear from him. 

But I do think you are correct that we ought to shorten the hearing: 

Mr. Pricer. They won’t be lengthy statements ? 

Mr. Ducanver. No, sir; I asked the witnesses to make short state- 
ments because I knew the committee was familiar with the bill. 

Mr. Brooks. I think we ought to have a rollcall in these subcom- 
mittee meetings. 

Mr. Ducanper. Mr. Brooks 

Mr. Brooks. Here. 

Mr. Ducanper. Mr. Philbin, absent. 

Mr. Norblad, absent. 

Mr. Winstead, absent. 

Mr. Van Zandt, absent. 

Mr. Price—— 

Mr. Price. Here. 

Mr. Ducanper. Mr. Devereux 

Mr. Devereux. Here. 

Mr. Ducanver. Mr. Fisher, absent. 

Mr. Bray, absent. 

Mr. Byrne, absent. 

Mr. Osmers—— 

Mr. Osmers. Here. 

Mr. Ducanper. Present. 

Mr. Morris—— 

Mr. Morris. Here. 

Mr. Ducanver. Present. 

Mrs. St. George 











Mrs. Str. Grorer. Here. 
Mr. Ducanper. Present. 
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Mr. Brooks, The first order of business, then, is the consideration 
of H. R. 2404, and the first witness this morning is Brig. Gen. George 

Mather. 

 ibaeere) Mather, will you step forward, sir, and, if you will, have 
a seat. Tell us whom you have with you so that the reporter will 
know the names of those who accompany you here and who may from 
time to time have occasion to interject an observation while you 
testify. 

General Maruerr. Yes, sir. Mr. Chairman and members of the com- 
mittee, 1 am Brig. Gen. George R. Mather. 

Mr. Brooxs. Did you give the names to the reporter? 

General Marner. The names are in the statement, sir. 

Mr. Brooxs. All right. 

General Marner. The Department of the Army has been designated 

as the representative of the Department of Defense for this legislation. 
The views I express here represent the Department of Defense for that 
purpose. I have with me today representatives of the other services 

for the purpose of answering any questions which you may have with 
partic ular reference to their service. 

These witnesses are Lt. Col. Walter C. Device “7 Mr. L. E. 
Hysmith, Department of the Air Force; Lt. Comdr. I a Weller and 
Miss W. E. Moore, Department of the Navy; and C apt... James Hogsett, 
United States Marine Corps. 

In addi to assist_me in answering any technical questions, I 
have with me Capt. William Persons, Office of the Judge Advoeate 
General, Department of the Army, and Major E. Turrou, from 
The Adjutant General’s Office, Department of the ert 

I have a brief prepared statement which I would like to present to 
the committee. 

The main purpose of this bill is to provide permanent authority for 
certain actions regarding persons in a missing status, which are now 
being taken on the basis of temporary law. These actions are: 

To continue the regular pay and allowances of military and 
civilian personnel when they are in a missing status; 

To provide for the movement of dependents and the transporta 
i of household effects of personnel in a missing status; 

To provide for the initiation and discontinuance of allotments 
for the benefit of dependents of personnel in a missing status; and 

4. To provide authority for the making of presumptive findings of 
death and other pertinent determinations for the purpose of establish- 
ing entitlement to certain Government benefits. 

The proposed H. R. 2404 contains the following desirable amend- 
ments to the existing law which will adapt it to present military con- 

— and current world conditions: 
Permanent legislation: It amends the current law to remove ter- 
mnie date. 

9. Extends coverage: It extends coverage to the following classes 
of civilian employees not heretofore covered whose casualty status is 
determined to be the proximate result of their employment: 

(a) Part-time and/or intermittent employees: The employment of 
these categories of United States nationals by the United States 
Government as Federal employees is essential to ‘the successful accom- 
plishment of the Department of Defense mission, both overseas and at 
home. Their coverage under this act is onhy equitable. 
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(6.) Employees entering a missing status within the continental 
limits of the United States, The head of the department concerned 
must determine that the missing status is the proximate result of their 
employment. This extension of coverage under the act to Federal 
employees in the United States is extremely impor tant today because 
of the aero that such employees may enter a missing status as 
a result of an aircraft accident and while performing their duties or 
while ac tively engaged in security missions. 

(c.) Indigenous employees: The original provisions of the Missing 
Persons Act did not con template the present worldwide distribution 
of the military requiring the utilization of many individuals who 
normally reside at or near their places of hire. The employment of 
these individuals constitutes the most economical source of manpower. 

(d.) Reserve personnel undergoing training: A limited extension 
of the provisions of the act is proposed for members of the Reserve 
components performing either full-time training duty or inactive-duty 
training. Upon entering a missing status these individuals would be 
entitled to the same pay and allowances they would receive had they 
been performing full-time active duty. 

‘his bill would provide a reservist performing his training duty, 
with or without pay, entitlement as if he were on active duty, fulltime, 
with active-duty pay. This entitlement. however, would only cover 
him in the actual performance of his training duty and would not 
cover him for the periods that he might be en route to or from such 
duty. 

Death during these periods is amply covered by the Survivors Bene- 
fit Act enacted by the preceding Congress. This coverage would be 
in line with the current policy of accor ding members of the Reserve 
components, whenever possible, comparable ‘benefits accorded to mem- 
bers of the Regular Establishment. 

3. Dependents: Existing law does not provide for the determination 
of death in the case of a dependent of personnel covered by this act. 
The act as proposed would provide that authority. This determina- 
tion will be conclusive on other departments of the Government, but 
would not give a dependent any right to pay, allowances, or other 
compens ation to which she would not otherwise be entitled. Without 
this authority h: ardships have been incurred when judicial determina- 
tions have been required prior to payments of various benefits to other 
” viving dependents. 

Transportation: This act will provide additional authority for 
the 18 trans} ortation of dependents, household goods, and personal ef- 
fects of persons dead, injured, missing for 30 days or more, interned 
im a foreign country or captured, to the official residence of the person 

‘to another location approved by the head of the deserted, with 
or without application by the next of kin. 

Existing law provides only for the transportation upon applica- 
tion by a dependent. Serious difficulty has been experienced in the 
past in locating dependents to which the household goods or personal 
effects could be shipped, thus creating unnecessary storage costs and 
exc essive correspondence, 

Emergency sales: This act would authorize the head of the de- 
pai tine nt under emergency conditions to dispose of certain items such 
as privately owned vehicles and bulky items of household goods and 











personal effects of the person in a missing status. The proceeds would 
be transmitted to the owner or his dependents. If this is not prac- 
ticable or ascertainable the funds would be turned in to the Treasury 
as miscellaneous receipts. 

The foregoing substantive amendments contained in this proposed 
legislation would be effective as of the date of the enactment and would 
not have any retroactive application. 

The existing authority under which actions are presently taken was 
enacted on a temporary basis in March 1942. This authority has been 
extended several times and under the current extension terminates on 
July 1, 1957. Continued tension throughout the world and occasional 
incidents involving the disappearance of members of the services as 
well as civilian governmental employees make it essential that the 
authority be continued and on a permanent basis. A large number 
of Army-Navy personnel were reported as missing before the March 
1942 enactment of this act. Their dependents encountered severe 
hardships due to the lack of legislative authority to continue payment 
of pay and allowances. 

The military was confronted with serious administrative problems 
in meeting the needs of these dependents. To avoid a possible lapse 
in authority due to the temporary nature of the existing Jaw and a 
possible recurrence of these hardships upon survivors it is desirable 
that this legislation be made permanent. 

Before closing, I would hke to offer two technical amendments to 
the proposed legislation that will clarify the intent of the act as it 
pertains to the Reserve components. 

Following are the amendments: 


TECHNICAL AMENDMENTS TO MISSING PERSONS ACT, BILL HI. R, 2404, 
85TH CONGRESS 


Page 2, lines 20 to 23, strike out the words: 


except that such pay and allowances for a person who is performing inactive 
duty training shall be that to which he would have been entitled if he had been 
performing full-time active duty— 

and insert in place thereof the words 


except that the pay and allowances for a person who is performing full-time 
training duty or other full-time duty without pay, or inactive duty training with 
or without pay, shall be that to which he would have been entitled if he had 
been performing full-time active duty with pay. 

Page 3, line 18, insert the following new sentence after the word 
“authority” 

For the purposes of this section, the performance of prescribed duty does not 
include travel to and from inactive duty training. 

If a member dies while en route to or from inactive-duty training, 
he is specifically covered under the survivors benefit law p: assed at the 
last session of Congress. It is not believed desirable that this act 
should cover those cases where a member simply disappears on a drill 
night while en route to or from his home. 

In closing, gentlemen, enactment of this proposed legislation will 
establish permanent authority to take necessary action in all cases 
and at any time that members of the military or civilian Government 
employees become missing while in the performance of their duties. 
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It will give added assurance to the men and women, in uniform or in 
mufti, that Congress and the people of the United States are interested 
in their welfare at all times. I earnestly recommend that this pro- 
posed legislation be enacted without delay. I appreciate this oppor- 
tunity to appear before the committee and shall be happy to answer 
any questions you may have on this bill. 

Thank you. 

Mr. Brooks. Thank you very much for the statement. What do 
you mean by a uniform or a mufti ? 

General Marner. Uniform are the uniformed services and the mufti 
would be the civilian employees. 

Mr. Brooks. In other words, those not in uniform ? 

General Marner. Right. 

Mr. Brooks. Still employees of the United States ¢ 

General Matuer. Yes, sir. 

Mr. Brooks. This bill would cover, as the last one did, employees 
overseas, that might be part-time employees. Some might be em- 
ployees not normally carried on the roll here as employees, is that 
right, so long as they are, in fact, employees of the United States? 

General Marner. That is correct, sir. 

Mr. Brooks. Why would you exclude reservists, or any person, for 
that matter, going to or from training? I can’t understand why you 
would. Suppose a National Guard man was in a National Guard 
plane flying up for 2 weeks’ training or summer training, and the plane 
disintegrated and disappeared, what about that? 

General Marner. Those people are covered. 

Mr. Brooks. They are? You say they are not. You say for the 
purposes of this act, the performance of prescribed duty does not 
include travel to and from inactive duty training. 

Mr. Morris. He said it is covered under another law. 

Mr. Price. But the coverage isn’t the same. 

Mr. Ducanper. Explain the inactive duty training. 

Mr. Brooks. Let’s fet the general answer that. fie has an answer, 
Tam sure. 

General Maruer. What we are talking about there, sir, are the re- 
servists who are going to weekly training of 2 hours, and those people 
who disappear, do not show up at their training period are not under 
military control, sir. We have no way—the determination of what has 
happened to them is really a civilian function. 

Mr. Brooks. Well, now, going to, we will say the weekly training 
period of a couple of hours may be a civilian function, but going to, we 
will say, 2 weeks’ training, would not be. Do you think it would? 

General Marurr. No,sir. Those people are covered, sir. 

Mr. Brooks. They are covered ? 

General Marner. Yes, sir. 

Mr. Brooks. You don’t think this phrase, then, would cover those 
people? 

Captain Persons. Sir, that would be active duty for training ‘as 
distinguished from inactive duty training. The feeling is that if a 
man Hesbienee on the way to or from a weekly drill he may be gone 
for weeks or months, and it is not felt that he should get paid fulf 
active duty pay and allowances until you find him. 

Mr. Brooks. Your argument is that this does not cover 2 weeks 
or the 6 months’ training or the 11 weeks’ training ? 
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Captain Persons. Right, sir. 

Mr. Brooxs. Because that would be active duty ? 

Captain Persons. Yes, sir. If he is killed during this travel period 
to or from inactive duty training, his dependents will get benefits 
under another law. 

Mr. Brooxs. While you are here testifying I would like to ask you 
this: How do you feel in reference to this Filipino scout matter which 
is proposed as an amendment ? 

General Marner. Mr, Chairman, the Depariment has consistently 
opposed that amendment. We would like to make a statement on it, 
sir, and I have here an expert who is prepared to address the com- 
mittee. 

Mr. Brooxs. Suppose we do this, hear first from the American 
Legion which is interested in such an amendment and then we will 
hear from you in reply to that. 

General Matuer. Fine. 

Mr. Brooxs. Questions, General Devereaux ! 

Mr. Devereaux. On page 4, next to the last paragraph, General, 
you would not have any retroactive application. Of course, if we 
accept the Philippine scout amendment as we did last year, then we 
would have to correct the bill so that it would have retroactiv e effect; 
is that not right? 

General Matuer. Yes, sir. 

Mr. Deverravx. Thank you. 

Mr. Brooxs. Mr. Winstead ? 

Mr. Winsteap. No questions. 

Mr. Brooks. Mrs. St. George? 

Mrs. Sr. Grorce. No questions. 

Mr. Brooxs. Any questions at all? 

Mr. Morris. I just want to ask one very minor question. 

Mr. Brooks. Mr. Morris 

Mr. Morris. This is a new term to me, this “mufti.” What is that 
a contraction of, a group of words, or what is the meaning of that? 

General Maruer. Sir, it isa military, perhaps, colloquialism, mean- 

civilian dress. 
r. Morris. Civilian dress? 

General Matuer. Yes, sir. 

Mr. Morais. Is it a new word coined over the years, or is it an old 
one ¢ 

General Marner. It is an old one, sir, as old as my military service. 

Mr. Morris. Isee. Those whoare not in military attire? 

General Matuer. Yes, sir. 

Mr. Brooks. General Devereux—— 

Mr. Devereux. General, on page 3 in your first paragraph there, em- 

loyees, indigenous employees, are you “familiar with the hearings of 
Tast year? It seems to me that came up for discussion as to just how 
far we go on covering those people. 

General Matuer. Yes, sir. 

Mr. Deverrux. For fear that some of them might deliberately dis- 
appear behind the Iron Curtain, Bamboo Curtain or what have you 
you, and their dependents would continue to receive pay and allow- 
ances. How wasthat resolved last year? 

General Marner. The committee introduced in their report on this 
bill, they struck that provision. 
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Mr. Devereux. Struck that provision ? 

General Marurr. That ismy impression. 

The amendment that was introduced excluded these people. 

Mr. Dreverrux. Excluded these people? 

General Maruur. Yes, sir. 

Mr. Ducanper. Yes, sir. 

Mr. Devereux. We did not cover them for that reason ? 

Mr. Ducanper. We did not cover indigenous employees for that 
very reason. I have the language from last year. 

Mr. Brooxs. Any further questions ? 

Mr. Dreverrux. No. 

General Marner. I might add there, General Devereux, if I may, 
that the determination in the case of these people would be made by 
the Department and the determination would be based on whether 
or not the disappearance was the proximate result. of his employment. 

Mr. Devereux. Might that not be something that would be very, 
very difficult to determine? That was our thinking last year, I believe. 

General Marurr. I don’t think so, sir. In peacetime some of these 
people, for instance, might have to fly in their employment. And if 
the plane is lost or has a forced landing and they are missing, then 
their dependents would be covered as are our own employees. 

Mr. Deverevx. I am trying to recall the testimony of last year. 
It seems to me tliat there was a thought that we might have civilian 
employees who would deliberately, while they were being employed, 
step over behind the Iron Curtain or the Bamboo Curtain. How 
about that thought? Would that be considered? How would you 
determine whether they had been kidnaped or had done so deliber- 
ately / 

General Marner. That determination would have to be made, sir. 
It would be a question of the evidence or the information that was 
available to the commander on the spot. 

Mr. Brooks. Purely off the record, General—— 

(Discussion off the record.) 

Mr. Wrinsteap. Have you got figures on how many that you had in 
the past year or few years that are questionable? You should have 
some record as to how much trouble you have encountered up to now. 

General Maruer. Of course, sir, these people are not covered now. 
I have figures on the number of people who have been missing in 
the past year and who are currently missing. 

Mr. Wrnsteap. Does that show any appreciable number that might 
be questionable ? 

General Marner. It is quite small, sir. 

Mr. WinsteEap. Quite small? 

General Marurr. Yes, sir. 

As of March 5 there were 1 missing in the Army, in the Navy there 
were 18 missing, Air Force, 2 missing, and Marine, 1 missing. 

Mr. Winsteap. It might be well to have that in the record. 

What part of the world are they missing in? Are they scattered 
all over? 

General Marner. This is both in continental United States and 
overseas. I don’t have the exact locations. 

Mr. Winsteap. What about those missing in the United States? 

General Matuer. Primarily aircraft accidents, or lost aircraft. 
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Mr. Brooxs. Mrs. St. George 

Mrs. St. Gzorce. General, ‘aren’t some of these indigenous, in fact 
most of these indigenous employees still governed by the laws of their 
own country ? 

General Maruer. Yes, ma’am. 

Mrs. Sr. Grorcr. In other words, if they disappear, aren’t their 
families in some instances taken care of by their own government? 
Don’t they have a certain amount of social security, old- -age security 
and so forth by reason of their own naticnality ? 

General Marner. It would vary by country. Iam not familiar with 
those provisions of the law in all the countries. 

'- Mrs, Sr. George. But they still are governed by their own nation- 
ality ? 

General Marner. Yes, ma’am. 

Mrs. Sr. Gore. Therefore, we might easily be duplicating some- 
thing that has already been done beforé e, that is what I am getting at. 
They are all civilians, of course ? 

General Marner. Yes. Of course we have no assurance of that, and 
this applies only to the Federal benefits. 

Mrs. St. Grorcr. Yes. I still think that is something, Mr. Chair- 
man, that we should consider because I do know that in some countries, 
for instance, where we have people who have gone back from this 
country, they are receiving double benefits. They are receiving social 
security from the United States and they are receiving security from 
their own country. They are also receiving old-age pensions in Eng- 
land and Ireland, while they are still receiving pensions in the United 
States. I am sure that that will apply also to some of these indigenous 
employees that we have in our Government or in our Armed Forces. 

Mr. Ducanper. Mr. Chairman, the bill that the committee approved 
and was passed by the House last year limited the Missing Persons Act 
to people who are citizens of the United States or who are aliens who 
have been admitted to the United States for permanent residence. 

Mr. Brooxs. And we had a real reason for doing it. 

Mrs. St. Grorer. Yes. 

Mr. Brooxs. General, let me ask you, of the number missing that you 
referred to in answer to Mr. Winstead’s question, how many were in 
uniform and how many were in mufti ? 

General Maruer. Mr. Chairman, I don’t have that information. 
If I may, may I supply it ? 

Mr. Brooks. If you would supply it to the committee. 

Now, of those that are missing, would you also advise us how many 
of those in uniform were in this country and how many in civilian 
clothes were in this country and how many overseas? I think that 
would be important. 

General Marner. Yes, sir. 

Mr. Brooxs. And if you could supply the general area, I don’t think 
we would want to pin point anything, but the general area, that would 
be very helpful, too. 

. General Matruser. We will do that, sir. 

(The information requested follows :) 





Question. Will you give the committee data indicating the number of military 
and civilian personnel carried by the military departments as missing during 
the past fiscal year, broken down by general area in which individuals became 


| 
| 


; 
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missing overseas together with the costs of implementing the Missing Persons 
Act in the last fiscal year? 

Answer. Tabulation of data pertaining to implementation of Missing Persons 
Act by the military departments (as of March 4, 1957) : 


Fa a aN ca ae . x +s ———— 
Air Foree | Marine Corps 


Army Navy 


| 
rf 
Os Se eh Bes 
j } 1 a 
Un nited| Over- 574 halon Over- H Glahat Over- | United| Over- 
| 





States seas States seas | States seas | States seas 














| | 
. Presently missing... .i<.-4c.-..- | 0 0 





| ~| 
1 | 1 147 | 2 0 | 1 0 
2. Missing during fiscal year 1957 to ir aes |——— : | 
GOON nes nha eo egeere 4{ 322 ‘35 | 4 229 basi Maereatt 
——————————————— ————— a — ——<—— 
3. Missing during fiscal year 1956... 22 29 267 21 
4. Missing during fiscal year 1955___- 30 57 270 | 15 
5. Approximate costs to date fiscal 
year 1957_. cdvahuncobebbouts $11, 000. 00 $37, 000. 00 $62, 000. 00 | $2, 000. 00 
6. Costs, fiscal ye ar "1956_ A eresleaetiares oben 3 $5, 736. 97 $38, 812. 08 $138, 153. 01 $7, 613. 55 
7. Costs, fiscal year 1055............. $8, 005. 00 $83, 152. 69 $231, 820. 40 $5, 667. 80 


| 


i Includes 1 12 in China Sea, 1 in Cuba, 1 in Mediterranean, 1 in Hawaii, 1 in Puerto Rico, and 1 in Pacific, 

? No civilian personnel were declared missing during fiscal year 1957. 

3 Includes 20 in Korea, 1 in France, 1 in Hawaii. 

4 Breakouts not immediately available. 

5 Okinawa. 

(Nore.—In addition to fiscal year 1957, data relating to fiscal year 1955 and fiscal year 1956 are included in 
the foregoing tabulation for the information of the committee.) 

Mr. Brooxs. Any further questions ? 

Mr. Morris. May I ask two very short questions. 

This legislation is familiar to a great many of the members of this 
committee, but not to myself, being a new member, I would like to 
ask two very short questions, General. You say to provide for the 
initiation and discontinuance of allotments of the benefit of dependents 
or personel in a missing status. Do you mean by that that they would 
receive their pay, those who are in a missing status, but the allotment 
will be discontinued ? 

General Marner. Yes, sir, in certain instances 

Captain Persons. Sir, an example would be where the wife got a 
divorce from the missing person or married again. In other words, 
she would no longer be entitled to the allotment. 

Mr. Morris. I can see that. But suppose they were entitled to an 
allotment, w ould it be discontinued ? 

Captain Persons. No, sir, it would not. The idea is this provides 
authority to continue it and if necessary to increase the allotment if 
the head of the Department feels the dependent needs it. 

Mr. Morris. It is only in those cases where they are not entitled 
to an allotment where the alotment would be cut off. 

Captain Persons. Yes. 

Mr. Morris. To provide authority for the making of presumptive 
findings of death and other pertinent determinations for the purpose 
of establishing entitlement to certain Government benefits. What are 
the presumptions as to time and as to factors, what are the presump- 
tions in the bill? They are missing, say, 30 days, or what is the pre- 
sumption in the bill ? 

General Marner. Well, the way it. actually works, sir, is that the 
man is continued in a missing status until there is enough evidence 
or information to make this finding that he is dead and then that find- 
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ing is made as of a certain date which entitles his beneficiaries to 
these benefits. 

Mr. Morris. In other words, there must be an aflirmative finding—— 

General Marner. Yes, sir. 

Mr. Morris. That he is dead ? 

General Maruer. That is right. 

Mr. Morris. And the payments will go on until that finding is made? 

General Matriuer. That is correct. 

Mr. Morris. I see, all right. 

Mr. Brooks. Further questions? 

Mr. Ducanper. There are a couple of matters I think the commit- 
tee would like to know. 

Mr. Br OKS. Yes. 

Mr. Ducanper. On page 2, line 21, where they : peer < pay and 
allowances, the committee last year amended the bill to strike the 
words “pay and atiow: ances” on line 21, page 2 and insert in ten thereof 
“basic pay, special pay, incentive pay, basic allowance for quarters and 
basic ain ance < subsistence.” The reason that was done was be- 
cause information came to the committee that in World War LI certain 
persons were captured who were on per « diem orders, and all me sme 


that they were in a captured status they continu «d to draw the * per 
diem allowance. The subcommittee and the committe e last year didn’t 
want “pe to ha ippen again. So they Spe cally put in the bill what 
type of pay the person would be entitled to while he was in a captured 
status, which would exclude the per diem. 

Mr. Brooks. The general s uggested in his testimony that we strike 
that out from the word “¢ cope on page 20, to the word “duty” on 
page 23, and Bier + language in lieu of that 

Mr. Ducanper: Yes, but that was not to cha unge that, Mr. Chairman. 


General aire That was to provide for the non-pay status for 
the reservist, Mr. Chairman. 

Major Trrrov. On that question of travel per diem, raised by Mr. 
Ducander, it may be that during World War II such payments for 
travel per diem were made to individuals who were in a missing status. 
However, in 1947 the Comptroller General in a ruling contained in 
volume 27, Comptroller General, page 205, categorically stated that 
such payments were no longer authorized, that it was inconsistent for 
an individual to be in a missing status and in a travel status at the 
same time, and concluded therefore, and indicated that no further 
payments would be made of travel per diem when an individual was 
in a missing status. 

That fact was stated by the committee in hearings on an amend- 
ment to the original Missing Persons Act in 1944. 

The committee stated that temporary or per diem allowances were 
not included in the scope of the amendment to the Missing Persons 
Act, then under consideration. 

That point was reiterated by the Comptroller General in his state- 
ment, and he indicated— 
and since the committee in charge of the amendatory bill expressly stated 
unequivocally in its legislative report thereon that temporary per diem while in 
a travel status is not part of the pay and allowances to be credited for a period 
while in a missing in action, and so forth, status, it must be held that section 
2 of the act was revised and reenacted by the Congress with that understanding, 


and intent, and hence that such allowance is not one to which a person is 
entitled under the provisions of that act as so amended. 
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And then he denied the claim that was made at that point. This 
Was an opinion rendered in 1947. 

Mr. Ducanper. Consequently, the committee can understand then 
that any claims by people, who have been captured, for per diem will 
not be allowed. 

Major Turrov. That is right, for travel per diem will not be al- 
lowed—— 

Mr. Ducanper. For travel per diem. Is there any other kind of 
per diem ¢ 

Major Turrov. There is a station per diem in addition to that. In 

other words, there is a Department of Defense Joint Committee on 
Travel Per Diem, and Station Allowances which indicates the supple- 
mental station allowance which is given to individuals to take care of 
the additional cost of living in a givenarea. For example, it is known 
that people who are assigned let us say, to Moscow or London or Paris, 
have an additional cost. of Teen as a result of their military assign- 
ment to those areas. While they are there, while they have their 
dependents present, that sort of thing, they are entitled to additional 
allowances, in other words, a station allowance for the period of time 
they are in those areas. 

Now, the policy of the Department is that when an individual is 
placed in a missing-in-action status, that he is carried in such status 
generally for 30 da ays, before they take action to evacuate their de- 
pendents back to the United States. 

During the period of time that the individual has dependents in 
the area, additional costs are accruing to that dependent, who must 
rent an apartment, purchase her food, and pay utilities in that country 
on the higher living costs. 

Therefore, it is the feeling of the Department that those allowances, 
those station allowances, should continue as long as the need exists 
for the family of that individual, and that as soon as they are evacu- 
ated to the United States they would be, of course, terminated. 

Mr. Ducanprr. The committee amendment from last year would 
have prevented the payment of station allowances. 

Major Turrov. Both station allowances and travel per diem allow- 
ances; ves. 

Mr. Brooxs. Wait just a minute. As I remember, we wished to 
eliminate the station allowance at that time, because we thought that 
would be purely temporary, as you indicate, that it couldn’t be longer 
than 30 days. You would be evacuating the family back to the U nited 
States and they would not be entitled then to station allowances. 

Major Turrov. As I understand the purpose of the committee 
amendment last year, it was made to exclude travel per diem allow- 
ances, not station allowances. I don’t think they came into the pic- 
ture last year 

Mr. Brooks. We had that in mind. 

Major Turrov. We feel, however, that inasmuch as the family of 
the individual who is declared in a missing status is still in the area 
for some period of time, a short pericd of time until it is definitely 
determined that he is not going to come back or not going to be lovated, 
and then is evacnated to the United States, that they should continue 
to pay the station per diem allowances during that period of time. 

Mr. Brooks. Thirty-day period. 
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Major Tvrrov. Between 30 and 60 days, a very short period, just 
as soon as they can close out their affairs and get back to the States. 

Mr. Brooxs. Well, your limited period might be all right there, but 
an indefinite period would not be. 

Major Turnrov. As a practical matter, Mr. Chairman, they get 
these people back home just as soon as they can when they de ‘termine 
that the individual is not going to be located. 

It is obviously not prac tical to sent them home imr nediately because 
the man may show up in 2 or 3 days, and then the “y would have to 
bring the woman and her family back. 

Mr. Brooks. You had better make some notes on that, and if the 
committee does not want to change the language it certainly should 
show up in the report. 

Mr. Ducanper. Yes, sir. 

Mr. Brooxs. Which we file in connection with the bill. 

Major Turrov. The amendment which the committee introduced 
last year would have been so broad as to include not only travel per 
diem allowances which the Department agrees should not he paid while 
a person is missing, but also would have precluded payment of station 
per diem allowances. 

Mr. Brooks. I can’t see where they would be hurt very much with 
elimination of all special per diem allowances, even station allow- 
ances, because, as you say, it is not going to be more than 30 days. 

Major Turrov. It may be 30 to 60 days before the family is evacu- 
ated, and if for some reason they believe the individual might be re- 
turned shortly, it might conceivably be 60 days. That is the unusual 
case, however. 

The expenses in some areas of the world are very, very high, and 
those facts are recognized on a continuing basis by this committee 
which reviews such costs periodically, and allots an amount which 
would take care of the increased cost of living in that area. 

Those costs do not go down while the individual or poe is ina 
missing status. The family should, therefore, not be sul jee ted to the 
hardships that would result by cutting off those station allowances. 
Perhaps we should use the term “station allowances” as compared 
with “travel allowances.” 

Mr. Wrinstrap. If we should write language in the bill dealing with 
that particular subject, do you thing the phr ase “not to exceed 60 
days’ “—do you think that would take care of the cases ? 

Major Turrov. The majority, yes; but there still would be some 
cases where hardship will result. I can assure you the Department 
does not keep these people in an area any longer that is necessary. 

But if for some reason there might be some , lack of transportation, 
or for some reason they want to keep the family there for perhaps 
longer than 60 days, on the information which they may have avail- 
able that the sponsor might be returned within a short time, obviously 
it is going to cost the Government a great deal of money to ship that 
woman and pei family and household ; goods home, and then ship them 
right back he sponsor is returned in a short time. Now, they don’t 
want to sala the om there any longer than necessary. 

Mr. Ducanper. I can also v isualize a bereaved wife who would want 
to stay as close as possible to the scene where her husband became 
missing, and might prevail on the Department or the local commander 
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to stay there a period of several months, thinking all the time, very 
justifiably perhaps in her own mind, that she would want to stay as 
close as possible because she thinks her husband is going to be returned. 

Mr. Brooks. I think, personally, these station allowances are neces- 
sary, but I think there has been some abuse of them. Where it is avail- 
able, in most instances the local personnel think it is never high enough. 
I have found that to be the case. They don’t realize how high things 
are back home. Maybe inflation is overtaking them back home and 
they don’t know it, because they have been away. Anyway, we will’ 
go into that. 

Mr. Ducanper. There is one other amendment, Mr. Chairman. 
On page 6, line 14, following the word “claim”—wait, I am reading 
from the other bill. 

Mr. Brooks. On page 2, Mr. Ducander, what is the difference be-: 
tween the present language there on lines 20 to 23 and his proposed 
language, and how would it affect the reserves when he strikes it out? 
Would it be beneficial or would it be intended to curb? 

Major Turrov. The purpose of that, if I may state, is to insure that 
people who are in a nonpay status at the time they enter in a missing 
or missing-in-action status are covered. It was pointed out during 
the testimony of General Mather, and during last year’s hearings, that 
some people do appear on active duty for training and inactive duty 
training in a nonpay status. In other words, an Air Force pilot may 
wish to fly on a weekend, over and above the number of times for which 
drill pay is authorized. Under the present wording of the bill it is 
conceivable that being in a nonpay status at the time that he enters into 
a missing status his survivors would not be entitled to any pay or al- 
lowances. This would insure that they would be entitled to the pay 
and allowances that he would have had, had he been on active duty at 
the time that he entered into a missing status, 

Mr. Brooks. A standby reservist, for instance, who chooses to train 
as a ready reservist, without pay, he would get no pay, he would be 
covered under this. 

Major Turrov. He would be covered under the amendment which 
we have proposed. He would not be covered under the wording of 
the bill as now indicated. 

Mr. Brooxs. Your amendment, as proposed, would cover, would it, 
aman going to 2 weeks’ field training, like the guard does? 

Major Turrov. That is right. 

Mr. Brooks. Or 11 weeks or 6 months; that is correct, isn’t it? 

Major Turrov. Yes, sir; that is correct. It would also cover the 
individual who might be attending a drill night as an inactive duty 
reservist on a nonpay status. There are occasions when a service 
school may be putting on a class to which members of an inactive 
reserve unit might be invited to attend, but in a nonpay status. In 
an effort to increase military knowledge they attend such a class and 
become missing. 

Mr. Brooks. How do they become missing if they are attending a 
class ? 7 

Major Tcrrov. We conceive of situations—— 

Mr. Brooxs. You don’t include going to and from ? 

Major Trrrov. No; it is only during that 2-hour period. 

Mr. Brooks. How do they get missing during that. period of time? 
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Major Turrov. It might be a weekend drill in the woods. Some- 
thing in that sort of a situation which would be involved. 

Mr. Brooxs. All right, General Devereux. 

Mr. Devereux. W hat about the question of pay and allowances to 
which the missing person might normally have been expected to re- 
ceive by reason of} promotion ? 

General Maruer. He is entitled to that, sir. The pay and allow- 
ances to which he is entitled or may Become entitled. 

Mr. Deverevx. Régardless of differences within the various services 
with respect to qualifyi ing for promotion ? 

General Marurr. Yes, sir. If the man is promoted while in a 
missing status, then his pay and allowances are those of the higher 
grade. 

Mr. Drverrux. We come back to that technicality again where the 
Army assumed that a person would accept his commission in a higher 
grade, the Navy said we do not make that assumption because they 
can’t pass a physical examination while they are missing. That hap- 
pened in World War IT. What I am trying to find out is can we 
straighten that out in this particular bill so there would be no question 
about it ? 

General Maruer. I will have to call on my naval assistant, sir, to 
answer that question. 

Major Turrov. We might indicate, first, if we may, General Dev- 
ereux, that it is the intent of the Department that those people be 
covered under the Missing Persons Act, that they be entitled to addi- 
tional pay and allowances to which they are entitled. 

T also know that there are under consideration in the Department 
certain amendments to the Career Compensation Act which may have 
some bearing on this in terms of physical disability retirement and 
promotion to the higher grade, but for failure to pass a phy sical ex- 
amination they may “touch on this point. We can get the information 
for the committee that the committee desires on that point. 

Mr. Wrnsteap. Isn’t that what you worked on so hard a year or 
two ago in trying to straighten it out? It should be straightened out, 
it looks like by this time. 

Mr. Devereux. I think it ought to be covered and covered very 
definitely so there is no question about it. 

So I would like to know, Mr. Chairman, if we can have a report 
from the representative of the De partment of Defense as to whether 
or not it does cover, and twhere is the language within the bill that 
accomplishes that very thing. 

Mr. Brooks. The general represents the Defense Department in 
this instance; isn that right, General ? 

General Marner. Y es, sir. 

Mr. Brooxs. Can you get that report for General Devereux? 

General Marurr. Yes. 

Mr. Brooks. Fine. We won’t conclude the bill before we get the 
report. 

(The information is as follows :) 

Question: Is the present wording of H. R. 2404, 85th Congress, sufficiently 
broad so as to permit the payment or crediting of increased pay and allowances 
to a member of the armed services who is promoted while in a missing, missing 


in action, POW, or similar casualty status under the Missing Persons Act? 
Answer: Yes; provided the military service concerned permits individuals to 
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be promoted without the necessity of passing a physical examination, without 
requiring actual acceptance of such promotion, or without taking some other 
positive action on the part of the individual concerned. The phrase appearing 
on page 2, lines 17 to 20 of H. R. 2404 reflects this fact. 

Question. What is the current policy of the various military services with re- 
spect to promotion of individuals while in a missing, missing in action, POW, or 
other casualty status under the Missing Persons Act? 

Answer. Army and Air Force personnel who have been selected and become 
eligible for temporary promotion while in a missing or other similar casualty 
status under the Missing Persons Act may be promoted. Constructive accept- 
ance of such promotion to the higher grade is presumed. Promotion carries with 
it the higher pay and allowances that are payable to the higher grade. 

Army and Air Force personnel selected for regular promotion must be physi- 
eally qualified. Accordingly, since a final type physical examination is a man- 
datory prerequisite to such promotion, individuals in a missing status cannot 
receive a regular promotion. 

Navy personnel are not promoted while in a missing status since their promo- 
tions are subject to physical, mental, fitness, sea duty, and other similar qualifi- 
cations before acceptance. If a Navy officer were missing and became eligible 
for promotion, a vacancy would be reserved for him. Upon return to duty, he 
would be promoted, if qualified, and would receive pay in the higher grade from 
the date the vacancy occurred, as well as a corresponding date of rank. 

Accordingly, although Navy personnel would not be entitled to the increased 
pay and allowances under the Missing Persons Act in the same manner as Army 
and Air Foree personnel for temporary promotions, it is recommended that if 
the Congress desires to make any change in existing law concerning promotions, 
that such amendments be made as changes to pertinent portions of title 10, United 
States Code rather than as a change to the Missing Persons Act, 


Mr. Brooxs. Mr. Ducander——— 

Mr. Ducanper. On page 5, line 18, following the word “claim” the 
committee last year inserted a new sentence as follows: 

When such claim is allowed it should be paid from the appropriation for re- 
funding moneys erroneously received and covered. 

We did that at the request of the Comptroller General. 

General Marner. No objection. 

Mr. Ducanper. There is no objection to including that amend- 
ment, General ? 

General Marner. No, sir. 

Mr. Ducanoer. I think it is an accounting procedure. 

Mr. Brooxs. Will you make a note to put that in ? 

Mr. Ducanper. Yes. 

Mr. Brooks. Any further questions, Mr. Ducander ? 

Mr. Ducanper. None, except I would appreciate it if General 
Mather, in the information he is going to give to the committee, would 
include the cost in the last fiscal year and your anticipation of the cost 
next year, on the missing persons information. I think there ought 
to be some idea in the record so when the committee goes to the floor 
they will have some idea of what the cost will be, although I know 
it is hard to estimate the costs. 

Mr. Brooxs. Thank you very much, General. 

Who is the next witness ? 

Mr. Ducanper. Mr. Kennedy, of the American Legion. 

Mr. Brooks. Mr. Miles Kennedy, legislative representative of the 
American Legion. Have a seat, please. Do you have anyone with 
you ? 

Mr. Kennepy. No, sir, I do not. 

Mr. Brooks. You are handling the situation by yourself? 

Mr. Kennepy. Yes, sir. 
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Mr. Brooks. We appreciate your appearing before us this morning. 
You were here, I think, last year when this measure came up. We 
know something of your duties, but we would like to have a more 
detailed statement of your position and that of the American Legion 
on this vital legislation. | 

Mr. Kennepy. Thank you, Mr. Chairman. 

Mr. Chairman, Mrs. St. George, and gentlemen of the subcommittee, 
my name is Miles D. Kennedy, national legislative director of the 
American Legion. I had hoped to have with me, Mr. Clarence H. 
Olson of our office, who is the assistant legislative director, but he has 
been confined to his home with the flu. The ( aie and I appeared 
before your committee May 29 and 31 last year, I think it was, Mr. 
Chairman, and I am espec ially sorry the oun is not here because 
he served as a colonel in the United States for over 1 year in the 
eee toward the end of World War II, and he had personal 
knowledge of the transactions on behalf of the Philippine Scouts. 

Mr. Brooxs. May I interrupt and say that you had, too, the chaplain 
who was here with us and he made a tremendous impression on the 
members of the committee. 

Mr. Kennepy. I do, however, have a statement in the name of 
Olson which, with your permission, I respectfully request be incor- 
porated in full in the record. I do not have any intention of reading 
this statement, but there are approximately a page and three-quarters 
which I would like to read with your permission to give the new 
members of the committee the sequence of it. 

(The prepared statement of Clarence H. Olson follows:) 


STATEMENT OF CLARENCE H. OLSON, ASSISTANT DIRECTOR, NATIONAL LEGISLATIVE 
CoMMISSION, THE AMERICAN LEGION 


Mr. Chairman and members of the subcommittee, My official position in the 
American Legion is assistant director of the national legislative commission. 
I address myself to H. R. 2404, a bill to amend and make permanent the Missing 
Persons Act, which is being considered today. On the basis of this act, as 
amended, the Department of the Navy paid its Insular Naval Force (Filipinos) 
and its civilian employees in the Philippines for the period during which the 
Japanese occupied, dominated, and controlled the Philippines. 

Likewise, on the basis of this same act, the Army refused to pay the Philippine 
Scout survivors of Bataan and Corregidor, who were in identical status with 
the Insular Naval Force. Denial was based on the alleged premise they were 
not in a casualty status because, to escape practically certain death, they had 
accepted parole from the stinking hellhole known as Camp O’Donnell. 

To us it seems that nothing could be less honorable than to willfully, and 
without just cause, withhold contractually obligated payment to our soldiers. 
The Philippine Scouts were soldiers of the Regular Army of the United States, 
even though their pay was at a much reduced rate, $9 per month for the private. 

During the 2d session of the 84th Congress, and after approximately 5 years 
of effort, we were given our first opportunity to speak for the approximately 
6,000 surviving Philippine Scouts or their widows, etc., a small group whose 
voices have gone unheeded. 

You now have under consideration H. R. 2404, introduced by Chairman Over- 
ton Brooks on January 10, 1957, a bill to make permanent the Missing Persons 
Act. and H. R. 4143, introduced on January 30, 1957, by Congressman Olin E. 
Teague, a bill to amend section 2 of the Missing Persons Act, so as to provide 
that benefits thereunder shall be available to certain members of the Philippine 
Seouts. We are grateful to both Congressmen for their fine interest in this legis- 
lation. 

Attention is invited to the fact that Congressman Brooks’ bill H. R. 2404 is 
similar to his bill H. R. 9500 of the 84th Congress, and the Congressman Teague’s 
bill is similar to his bill H. R. 2208 of the 84th Congress. 


Hearings were held on H, R. 9500 and H. R. 2208 by your subcommittee on May 
28 and 31, 1956, and I appeared and testitied in support thereof. 

During the hearings on H. R. 2208, covering the Philippine Scouts, I was ac- 
companied by the Reverend Father John E. Duffy, of New London, Ohio, who 
was national chaplain of the American Legion fn 1952-53; he gave strong testi- 
mony in support of H. R. 2208. Father Duffy was formerly a ehaplaim in the 
United States Army, having entered the military service in 1933 and retired due 
te enemy-inflicted disability in the fall of 1946. He served two tours of duty 
in the Philippines—the first from 1933 to 1987, and a second tour which com- 
menced in 1940 and ended when he was moved to Japan with the ill-fated ex- 
pedition of December 13, 1944. 

H. R. 9500 of the 84th Congress, above referred to, was reported by the full 
House Armed Services Committee on June 13, 1956 (Rept. No, 2354) passed the: 
House on June 18, 1956, the Senate on July 16, 1956, and became Public Law 
No. 749 of the 84th Congress, having been approved on July 20, 1956. 

On June 19, 1956, your subcommittee reported H. R. 11787, to give permanent 
status to the Missing Persons Act. The bill also included a mandate to the Army 
to pay the Philippine Scouts in accordance with our Government’s contractual 
responsibility and obligations. (P. 4, lines 2-14 of the bill.) This provision was 
taken from H. R. 2208 of the 84th Congress, similar to H, R. 4143 now before 
you. H.R. 11787 also incorporated the major provisions of H. R. 9500. 

The full House Armed Services Committee reported H. R. 11787 on June 29, 
1956 and the bill passed the House on July 18, 1956. 

On July 12, 1956 a representative of our National Legislative Commission ap- 
peared before the Senate Armed Services Committee and urged favorable con- 
sideration of H. R. 11787 during the hearings then being held by said committee 
on H. R. 9500, above referred to. However, Senator Richard B. Russell, chair- 
man of the Senate Armed Services Committee, informed our representative that 
inasmuch as Congress was about to adjourn and the fact the committee had a 
very heavy calendar, he doubted the committee could consider H. R. 11787 at 
that time, with the result the bill was not considered by the Senate during the 
S4th Congress. 

In view of the foregoing we respectfully request that the subcommittee con- 
sider the consolidation of H. R. 2404 and H. R. 4148, both now pending before 
you, to the end that a new bill, similar to H. R. 11787 of the 84th Congress may 
be approved by the subcommittee and favorably reported to the full House Armed 
Services Committee. 

We are not unmindful of the fact that the Department of Defense opposes legis- 
lation that would force it to correct the Army’s wrong of 10 years ago. It would 
be another wrong, and two wrongs do not make a right, if we Gearly see the 
injustice and then fail to correct it. You have but to look at the Army testimony 
in opposition to H. R. 2208 before the Brooks Subcommittee, on May 29, 1956 
and the testimony given by others, including the American Legion, to see how 
indefensible their position really is. Hypotheses and conjectures, with not a 
legitimate trace that would lead to an intent of Congress that the Armed Serv- 
ices may arbitrarily deny pay to its soldiers whose only offenses were to surrender 
on orders of their commanders, and to be paroled from Japanese prisoner of war 
camps at a time when death had taken 1 of every 3 in 4 months. 

My interest in this matter may be a little deeper because I came to know 
many Philippine Scouts during my World War II experiences in the Southwest 
Pacific area, especially the year I spent in the Philippines, and I have had a 
continuing interest in them. 

As we go into more detail in behalf of the Philippine Scouts, I wish to state 
that the American Legion is aware of the provisions contained in title 50, United 
States Code Annotated appendix, section 1009 which states: 

‘When circumstances warrant reconsideration of any determination authorized 
to be made by this act * * * the head of the Department concerned, or such 
subordinate as he may designate, may change or modify a previous determina- 
tion.” 

The Department of the Army has used the above provision in re-determining 
the pay status in a number of cases. Reversal of previous decisions denying 
pay because of parole were made in favor of individuals or estates embracing 
1 general, 5 colonels, and 5 lieutenant colonels. Moreover, it is pretty generally 
established that some of these individuals, at least, were employed by the 
Japanese puppet government of the Philippines. But when we sought administra- 
tive redress for the privates and the intermediate grades, we met with im- 
pregnable resistance. In the opinion that this was a matter for administrative 
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rather than legislative correction, we appealed to several Secretaries of the 
Department of Defense, and to the White House itself. In no case were we given 
any encouragement. During the course of the past 5 years we have caused the 
introduction of several bills in the House and in the Senate which would legisla- 
tively correct the unwholesome situation. We had hoped that such legislative 
steps would cause the Department of the Army to take a new and fresher look 
at the problem. 

While in office several of our national commanders did, in addition to the work 
of the staff, ask direct questions of the Department of Defense and the De- 
partment of the Army as to the reason why the United States Philippine Scouts 
were denied their pay, and, upon what basis of law the Army claimed the right 
to break the enlistment contracts providing for military pay as prescribed by 
the Secretary of War in accordance with law. In no instance have we seen a 
satisfactory reply. I might add that we have reviewed Departments of De- 
fense and Army letters addressed to the late Senator Taft, to Senator Russell— 
to Representatives Carl Vinson, Richard Simpson, and others on this very subject. 
All of these indicate that the reason for denying pay was because the Philippine 
Scouts were not in a casualty status, such determination having been made under 
the Missing Persons Act of 1942, as amended. 

As each new person contributed his part in the series of letters mentioned, 
there naturally were expanding reasons. Some were that if we were to pay 
the Philippine Scouts, we might be called upon to pay the Philippine Army; 
others that if we recognized the Philippine Scouts as soldiers during the period 
of parole, we might be liable for some of the procurement for which they had 
contracted. In the meantime, some four to five thousand ex-Philippine Scouts 
are waiting for the justice they deserve and expect. These are largely former 
enlisted men, of course, whose rate of pay was on a reduced scale as compared 
to other United States regular troops and who have not had the financial ability 
or the prestige necessary to fight their claims on an individual basis, such as the 
officers referred to above. 

The American Legion has a warmth of feeling toward the struggling Philippine 
Republic. It is the showcase of Democracy in the Southwest Pacific. We have 
supported Congress in its economic assistance programs to the Philippines, 
and will continue to do so. We want that Republic to succeed. In the instant 
case it seems to us that our example of the working of Democracy has not been 
a good one, and that we are somewhat in reverse of the general American philos- 
ophy that “Right is the Master of Might,” and that we are sadly deviating from 
the path of justice. We hope this subcommittee and the Congress of the United 
States will promptly act to demonstrate the fact that he American people will 
not refrain from practicing the justice that is a symbol of our heritage. 

I would like to review the case of the Philippine Scouts, as we see it. Early 
in this century the Congress authorized a military component of the United 
States Army, to be made up of qualified Filipinos, which was to be known as 
“Philippine Scouts.” Keep in mind that this new organization became a part of 
the Regular Army of the United States. 

Because of economic differences in the two countries, the initial pay rate for 
the Philippine Scout private soldier was at the rate of $9 or 18 pesos per month. 
There were small increases for longevity. In the beginning and throughout its 
proud history, the personnel for the Philippine Scouts was virtually hand-picked, 
thus representing the cream of Philippine citizenry. As a result, the prestige 
of the United States Philippine Scouts, as they were called at home, rose very 
high; it was a career unit of great distinction. Filipino sons followed fathers 
into this organization, created to serve the United States of America. The 
men of the Scouts were just as proud of their organization as any marine, 
soldier, or sailor of other United States Regular forces. 

Loyalty of the Scouts to the United States prompted many of them to obtain 
full-fledged citizenship, of which they were most proud. It is in behalf of this 
group of men—those still remaining alive—that we are here today. Naturally, 
the American Legion would not condone payment to those who committed acts 
of treason, or who willfully collaborated with the enemy during the occupation 
of the Philippines by the latter. It is our understanding that such cases are 
already a matter of military record, and that such cases are few. 

Upon the surrender of all USAFFE troops by General Wainwright and his 
subordinates throughout the Islands, Americans, and Filipinos were taken prison- 
ers-of-war and diverted to prison camps. These camps were filled with living 
skeletons of emaciated, disease-ridden and wounded men. There, they died 
like flies. Even if the Japanese had desired to give conventional care to these 
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prisoners-of-war, it is doubtful that their resources in the Philippines would 
have permitted it. One of their problems, therefore, was to relieve themselves, 
as far as militarily practicable, of the care of these unfortunate prisoners-of- 
war and the added stigma of wholesale death through ill treatment. The Japa- 
nese, coincident with their Greater Southeast Asia coprosperity sphere prop- 
aganda campaign, felt that by releasing the Filipino prisoners-of-war they would 
gain support from the general population of the Philippines. A plan of parole 
was evolved and adopted. 

Paroles were granted Filipinos, Philippine Scouts, and the Philippine Army 
alike. The fact that they were Filipinos was the initial qualification. If there 
was an alternative to parole, it could scarcely have been more than death through 
disease, of wounds, or plain starvation. I am sure there are none who would 
criticize acceptance of such parole. 

Now, what about the terms and conditions of these paroles? They were very 
rigid. Furthermore, the governors of provinces (much like our States) and 
mayors, ete., were also held responsible for parolee compliance with the terms 
thereof. This gave the Japanese double-barreled control over the parolee. The 
governors and others were not going to be “caught short,” if they could help it. 

Even so, the paroled Philippine Scouts continued to be prisoners-of-war, not 
only in principle of law, but also in reality. They were under such constant 
surveillance and were required to report to the Japanese authorities so often 
that they were virtually “in the hands of the enemy”, as those words are used 
in the Missing Persons Act. The official United States History of World War 
II, in the volume entitled “The Fall of the Philippines”, at page 587 states in 
effect that parolees were just as effectively prisoners-of-war as if they had 
been confined to prison camps. Parolees were required to report in detail to 
Japanese military police headquarters under penalty of being considered mal- 
icious, on all occasions, to-wit: 

(1) When you have obtained a job, or when you are jobless ; 

“(2) When you have changed your occupation ; 

“(3) The change of residence ; 

“(4) When you are going to join any political thought, party or any other 
party : 

“(5) When you are leaving the Philippines ; 

“(6) When you are dead; 

“(7) When you have got married.” 

There is no question but that violation of parole brought sharp retribution 
from the Japanese officials. For violations, or suspected violations, men were 
hauled back to prison camps for long periods of unreasonable questioning or 
brutal beatings, and some were executed. When parole violators could not be 
found, the Japs inflicted cruel penalties on their families, or upon entire com- 
munities. 

There are perhaps many other cogent reasons why all Philippine Scouts could 
not, or did not, join guerrilla units. Philippine Scouts, like our own Regular 
troops, were stationed at central points, and their families were naturally located 
in these general areas, with the largest concentration in and around Manila. 
Under the close surveillance of the Japanese, such guerrilla units as were organ- 
ized were naturally not operating in the outskirts of any of these cities; most 
such organizations did not come into being until much later. Too, the Philip- 
pines are made up of thousands of islands, and there was no convenient trans- 
portation service for parolees to use in going to distant points to join guerrilla 
forces. Neither can we overlook consideration of the physical aspects of these 
men who had suffered the privations of prison camps, preceded by the most diffi- 
cult conditions at Bataan and Corregidor. It is doubtful that many of them 
would have passed the draft board requirements here at home. 

We are getting down to the nubbin of the nut. When the Americans returned 
to the Philippines and the day of accounting came, it was held that the Philip- 
pine Scouts would not be paid for the time they were on parole. Thus, the 
United States Army, by arbitrary decision based on the Missing Persons Act, 
which was intended to help servicemen and théir dependents, and not deprive 
them, took from the Philippine Scout his vested right to the pay of a soldier. 
Prior to this time he had been assured on several occasions that the surrender 
and ultimate parole would in no way affect his status as a soldier of the United 
States Army, so far as pay and allowances were concerned. 

Now, let’s take a look at what others have had to say about the status of a 
soldier on parole. 
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“A prisoner-of-war is one who has been captured while fighting under the ban- 
ner of some state. He is prisoner-of-war even though never confined in prison” 
(Bouvier’s Law Dictionary, Rawlee’s Division). 

“A paroled prisoner-of-war is simply a soldier who has been placed under a 
disability to engage in active operations against the enemy. He remains a part 
of the army and as much subject to the military control as he was before his 
capture. If he absents himself from a post or station to which as a paroled 
prisoner-of-war he has been assigned by the military authorities, he is absent 
without leave or in désertion according to the intent with which he absented 
himself” (Digest of Opinions of the Judge Advocate General of the United States 
Army, 1912, p. 1076). 

“* * * But military persons, released on parole, cannot be held to have lost 
their military status. And even though they had been given parole, it does not 
necessarily follow that they would observe it” (cited in Digest of International 
Law, Hackworth, vol. VI, p. 173). 


{Extract from Winthrop’s Military Law, second edition, published by the U. 8S. War 
Department, Doc. 10011, p. 795] 


“* * * Tt is laid down by Leiber that ‘a breach of parole is punished’ (mean- 
ing doubtless punishable) with death when the person breaking the parole is 
captured again. Later codes express the law in a milder form. They prescribe 
that prisoners liberated on parole and afterwards retaken bearing arms in the 
same war against the paroling belligerent ‘may be deprived of the rights of 
prisoners-of-war uniess’—it is added, ‘they have been included among prisoners 
exchanged unconditionally under a cartel of exchange negotiated subsequently 
to their liberation.’ 

“Paroles. A parole is a promise, either verbal or written, made by an individ- 
ual of the enemy, by which, in consideration of certain privileges or advantages, 
he pledges his honor to pursue, or refrain from pursuing a particular course of 
conduct. 

“A breach of parole is an offense against the laws of war. Its enormity con- 
sists in the breach of good faith that is involved in the commission of the offense. 
The punishment inflicted is in proportion to the importance of the parole given. 
The extreme penalty is death, which may be inflicted upon a paroled prisoner 
who is captured in arms before he has been regularly exchanged” (Elements of 
International Law by Jorge B. Davis, pp. 317-318). 

We have not seen any statement from the Army in contradiction of the fact 
that the Philippine Scouts were considered a part of the Regular Army. Gen- 
eral McArthur’s statement of December &, 1944, subject: Status of Members of 
the Philippine Army ; addressed to: Chief of Staff of the Philippine Army, did not 
mention Philippine Scouts. The natural omission was because of the fact that 
the latter were members of the United States Army and not of the Philippine 
Army. Perhaps one of the fairest statements coming to our attention concern- 
ing the status of Philippine Scouts, is in a letter from Rear Adm. M. L. Royal, 
USN, Chief of the Bureau of Supplies and Accounts, to the Honorable Carl Vin- 
son, under date of April 11,1952. It is quoted in part: 

“The Insular Force of the Navy was established by Executive Order of April 5, 
1901, which authorized the Secretary of the Navy to enlist therein not to exceed 
a specified number of Filipinos. The Philippine Scouts organization was es- 
tablished by the act of February 2, 1901, as amended, and it appears from the 
context of the law that the enlisted men and officers were enlisted or appointed 
in that organization for service in the Army. 

*“Men enlisted in the Insular Force of the Navy have always been considered 
as enlisted men in the Regular Navy and consequently have been accorded the 
benefits provided by laws applicable generally to enlisted men of the Regular 
Navy unless excluded therefrom by a specfic provision of law. For instance, by 
section 3 of the act of June 25, 1918 (40 Stat. 610), members of the Insular Force 
and the Philippine Scouts were excluded from the provisions covering allotments 
and family allowamece in the War Risk Insurance Act of October 6, 1917, and by 
section 202 of the act of May 19, 1924 (43 Stat. 122), they were specifically ex- 
eluded from the benefits accorded enlisted men of the Armed Forces by the Ad- 
justed Compensation Act. Further, a special rate of pay has always been pro- 
vided by law or regulation for members of the Insular Forces and the Philippine 
Seouts, and members of both organizations were excluded from the family al- 
lowance provisions of the Servicemen’s Dependents Allowance Act of 1942, as 
amended by the act of October 26, 1943. For assimilation purposes, the Comp- 
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troller General has recognized the Insular Force as the Navy counterpart of the 
Philippine Scouts of the Army. 

“Enlisted men of the Insular Force of the Navy were not excluded by general 
or specific language from benefits of the Missing Persons Act. Consequently, 
those members in active service who were officially determined to be lawfully 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleagured or besieged, were for the period officially de- 
termined to be in such status paid the pay and allowances to which otherwise 
entitled from date of commencement of absence until date of return to the con- 
trollable jurisdiction of the Navy Department. The mere fact that upon re- 
patriation it was ascertained that a member of the Insular Force had been par- 
oled, but was unable to return to naval jurisdiction or communicate that fact to 
the authorities would not be considered a basis for denying such member the 
active-duty pay and allowances to which otherwise entitled under the Missing 
Persons Act while so absent. A mobile unit was dispatched to the various 
islands in the Pacific in April 1945 to repatriate and settle claims under the 
Missing Persons Act of members of the Insular Force and the Samoan Native 
Guard and Band. An official determination was made by a duly designated rep- 
resentative of the Secretary of the Navy as to whether while absent from naval 
jurisdiction the member of the Insular Force was in a status which entitled him 
to the benefits of the Missing Persons Act. It is understandable that since the 
Japanese were in full control of the Philippine Islands, that a paroled member of 
the Insular Force, through circumstances beyond his control, may have of 
necessity accepted civil employment in some capacity in order to survive. In the 
absence of evidence of probative value that such member voluntarily served in a 
military capacity or collaborated with the Japanese, was guilty of disloyalty, 
or committed overt acts against being in a missing status from date on which 
73 was officially determined such status commenced until return to naval juris- 
diction.” 

The facts and conclusions stated in Admiral Royal’s letter undeniably place 
the Insular Force (Navy) and the Philippine Scouts in the same military status 
for pay purposes. We take no exception to the Navy’s finding in favor of its In- 
sular Force and civilian employees; in fact we applaud its sense of justice, but 
wasn’t it a peculiar quirk of circumstances that led to the paying of civilian em- 
ployees while another branch of our service denied pay to Philippine Scouts 
whose contractual relationship with our Government was equally, if not more, 
binding than in the case of civilians? 

Congress has enacted laws authorizing payment to civilians, religious, and 
welfare groups who were caught behind the Japanese curtain as the Philippines 
fell. How can we, in good conscience, turm our back on those who had to be 
in the area of fighting, surrender and oppression, because they were soldiers of 
Uncle Sam? 

We do not believe there is anything in the Missing Persons Act which granted 
the Army the authority to take away the vested right of a soldier in the United 
States Army to his pay and allowances, unless his acts were contrary to the 
Articles of War. The Philippine Scout did not become a civilian and his term 
of enlistment did not expire. He was a soldier of the United States Army 
all of the time while on parole, regardless of duties performed or other actions 
unless they were contrary to the interest of the United States. 

A soldier’s pay is not a gratuity; it is payment in terms of contractual rela- 
tionship. If we are right in our contention that the Army erred in its actions, 
the United States Government should not consider the dollars and cents involved 
in correcting this grevious wrong. 

Our appearance before you today is the only way in which the small voice 
of a few thousand people, most of whom are nearly halfway around the world, 
can be heard in Congress. 

This has been a long statement but much more could be said in behalf of the 
Philippine Scouts. We make the point that the Army had no right under any 
law of this country to refuse to pay its soldiers while on parole from Japanese 
prisoner-of-war camps to the still larger prisoner-of-war camp, the entire 
Philippine Archipelago. The Missing Persons Act was never intended to apply 
to the Filipino situation which developed in the Philippines; it brought no aid 
to the Filipinos there during the period of the Japanese occupation and cer- 
tainly we can never accept the conclusion that the Congress intended it to work 
as it was interpreted by the Army after the war was over. 
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In conclusion, I sincerely recommend and respectfully request that H. R. 
2404 be amended to include the language of H. R. 4148, which proposes that a 
member of the Philippine Scouts shall not be denied entitlement of pay and 
allowances under the Missing Persons Act, solely on the ground that such 
member was paroled and permitted to return to his home and engage in civilian 
pursuits prior to the termination of the Japanese occupation of the Philippine 
Islands. 

Mr. Brooks. Go right ahead. 

Mr. Kennepy. As you know you now have under consideration 
H. R, 2404, introduced by Chairman Overton Brooks on January 10, 
1957, a bill to make permanent the Missing Persons Act, and H. R. 
4143, introduced on January 30, 1957, by C ongressman Olin E. 
Teague, a bill to amend section 2 ‘of the Missing Persons Act, so as 
to provide that benefits thereunder shall be available to certain mem- 
bers of the Philippine Scouts. We are grateful to both Congressmen 
for their fine interest in this legislation. 

Attention is invited to the fact that Congressman Brooks’ bill H, R. 
2404 is similar to his bill H. R. 9500 of the 84th C ongress, and that 
Congressman Teague’s bill is similar to his bill H. R. 9908 of the 84th 
Congress. 

Hearings were held on H. R, 9500 and H. R, 2208 by your subcom- 
mittee on “May 28 and 31, 1956, etait Colonel Olson and T appeared and 
testified in support thereof. 

During the hearings on H. R. 2208, covering the Philippine Scouts, 
I was accompanied by the Reverend Father John E. Duffy, of New 
London, Ohio, who was national chaplain of the American ‘Legion in 
1952-53; and he gave strong testimony in support of H. R. 2208. 

Father Duffy was formerly a chapls ain in the United States Army, 
having entered the military service in 1933 and retired due to enemy- 
inflicted disability in the fall of 1946. 

I might insert there they were incurred duri ing the notorious death 
march. He served two tours of duty in the Philippines—t he first from 
1933 to 1937, and a second tour which commenced in 1940 and ended 
when he was moved to Japan with the ill-fated expedition of December 
13, 1944. 

As you may recall, Mr. Chairman, he testified on his personal know]- 
edge of his many years in the Phillippines and his contacts with the 
Philippine Scouts, so his testimony came to you firsthand and was 
not hearsay in any respect. 

H. R. 9500 of the 84th Congress, above-referred to, was reported 
by the full House Armed Services Committee on June 13, 1956 
(Rept. No. 2354) passed the House on June 18, 1956, the Senate on 
July 16, 1956, and became Public Law No. 749 of the 84th Congress, 
having been approved on July 20, 1956. 


This is the law which extended the Missing Persons Act of July 
4, 1957. 

On June 19, 1956, your subcommittee reported H. R. 11787, to give 
permanent status to the Missing Persons Act. The bill also inc ‘luded 
a mandate to the Army to pay the Philippine Scouts in accordance 
with our Government’s contractual responsibility and obligations, set 
forth at page 4, lines 2-14 of the bill. 

This provision was taken from H. R. 2208 of the 84th Congress, 
similar to H. R. 4143 now before you. H. R. 11787 also incorporated 
the major provisions of H. R. 9500. 
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The full House Armed Services Committee reported H. R. 11787 
on June 29, 1956, and the bill passed the House on July 13, 1956. 

On July 12, 1956, I appeared before the Senate Armed Services 
Committee and urged favorable consideration of H. R. 11787 during 
the hearings then being held by said committee on H. R. 9500, above 
referred to. 

However, at that time Senator Richard B. Russell, chairman of the 
Senate Armed Services Committee, informed me that inasmuch as 
Congress was about to adjourn and the fact the committee had a very 
heavy calendar, he doubted the committee could consider H. R. 11787 
ut that time, with the result the bill was not considered by the Senate 
during the 84th Congress. 

I would like to say, Senator Russell was very gracious about the 
inatter. He told me due to the heavy calendar it was physically im- 
possible for them to take up the bill. In view of the foregoing, Mr. 
Chairman, we respectfully request that the subcommittee consider 
the consolidation of H, R. 2404 and H. R. 4148, both now pending be- 
fore you, to the end that a new bill, similar to H. R. 11787, or along 
the same line, of the 84th Congress may be approved by the subcom- 
mittee and favorably reported to the full House Armed Services 
Committee. 

That completes the portion of the statement I desired to read. In- 
asmuch as you have granted permission to incorporate it in the record. 

Mr. Brooks, I would like for you to outline fully the Legion’s views 
in reference to the Philippine Scouts. We have some members of the 
subcommittee who are new members and did not hear the magnificent 
dissertation last year of Reverend Father Duffy which made such an 
impression on the committee. So if you will do that, I think they 
would be grateful to you. 

Mr. Kennepy. Mr. Chairman, if I may, somewhat like the lawyers 
do when they are writing a brief in the case, they refer to the highest 
court’s ruling if they can find another similar case along the same line, 
or on all fours with their problem. You were good enough to insert 
in the Congressional Record of July 13, 1956, commencing at page 
11586, a statement captioned “Amending Missing Persons Act, as 
Amended,” and that statement continued. Do I have your permission 
to quote from it, sir? 

Mr. Brooxs, Sure. 

Mr. Kennepy. On page 11587 you state, and I quote with your per- 
mission—you were referring then, of course, to these bills that I have 
just mentioneed which were pending before you gentlemen. I appre- 
ciate Mrs. St. George wasn’t a member of the subcommittee at that 
time, in May 1956. I know Mr. Morris and Mr. Byrne were not mem- 
bers, either. But on page 11587, Mr. Chairman, you said: 

The bill also provides that entitlement to pay and allowances shall not be de- 
nied in the case of a Philippine Scout who was captured in the Philippine Islands 
during World War II, solely on the grounds that such member was not paroled 
or permitted to return to his home prior to the termination of the occupation by 
the Japanese of the Philippine Islands. I would like to tell you something of 
the Philippine Scouts. These soldiers were natives of the Philippines who were 
actually members of the United States Army. 

Now, they should not be confused with the members of the Army of the 
Philippines. 

Early in this century the Congress authorized a military component of the 
United States Army to be made up of qualified Filipinos and to be known as the 

86066—57—No. 21——4 











574 


Philippine Scouts. This new organization became a part of the Regular Army 
of the United States. 

Throughout its proud history the personnel of the Philippine Scouts was vir- 
tually handpicked, thus representing the cream of the Philippine citizenry. As 
a result the prestige of the Philippine Scouts rose and this career unit became 
one of great distinction. 

I don’t know whether you wish me to continue or not. I go into 
some technicalities there and quote the law. Many of your comments 
there are very, very analogous and similar to those that were given 
to you by Father Duffy and his testimony appears in the statement of 
the hearings. 

Mr. Brooks. These were American troops. 

Mr. Kennepy. Yes, sir, they were American soldiers. 

Mr. Brooks. It was provided their pay should be 50 percent of the 
pay of a United States soldier. 

Mr. Kennepy. I think the private’s pay averaged something about 
$9 a month, in that neighborhood. As | recall the testimony last year, 
Mr. Chairman, there were approximately 6,000 of these scouts in- 
volved. Of course, many of them have died in the intervening vears. 
It was also testified and it so states on page 11588 of the rec ord which 
I just quoted, with your permission, “the total cost will not exceed 
$2,640,000.” 

Much of that testimony was adduced by Father Dutty during his 
appearance before your committee. As I said before, not to be repe- 
titious, Father Duffy had served there many years ‘personally, was 
severely wounded on the Bataan death march, knew these scouts, knew 
the American officer in charge, was personally acquainted with General 
Waimwright and other famous generals that our people had in the 
Philippines immediately prior to and during World War II. 

I have with me an agent from the Philippines. In our organiza- 
tion, we have in each state or outside territory a national executive 
committeeman. Our governing body is made up of the national execu- 
tive committee. Just by coincidence the gentleman happens to be in 
Washington on business. He is sitting in the audience, and I would 
like to introduce him with your permission. 

Mr. Brooxs. Ask him to come up and introduce him and sit beside 
you. 

Mr. Kennepy. Is Mr. Anderson here ¢ 

This gentleman, Mrs. St. George, and gentlemen of the committee 
is Mr. Bernard L. Anderson. He is the national executive commit- 
teeman representing the Philippine Department of the American 
Legion. He happens to be here on personal business. I don’t know 
whether he has anything that he would like to add. 

Mr. Brooks. Very glad to have you here with us, have a seat. Do 
you have anything you wish to tell the committee in reference to this? 
You represent the Philippine Islands. 

Mr. Anperson. Thank you very much, Mr. Chairman. I am not 
familiar with all of the testimony. I did have the pleasure of sitting 
in on part of the hearings last year. If I may I would like to make 
a brie? statement. 

Mr. Brooks. Please proceed, sir. 

Mr. Anperson. I notice from reading the testimony that there 
seemed to be quite an issue made over the fact that the Philippine 
Scouts after being paroled returned to their homes, having been there 
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and knowing that Philippine Scouts generally lived in barios on our 
United States reservations, and also knowing that those barios, be- 
cause of danger of sabotage, primarily, from our loyal Philippine 
friends, were destroyed, made it impossible for them to return Gites 

In many cases they could not locate their families after they were 
paroled. In many more cases they lived with friends and I might 
say are still repaying their debts for the care and upkeep that they 
received from friends. And two other points: One being that it seems 
almost impossible to think that we would treat our real friends who 
were really members of the United States Armed Forces differently 
than we treated our own. I happened to be missing in action for three 
and a half years, and I got ny gr I had thousands of Filipinos with 
me, Some of those same Filipinos have not been paid. 

Mr. Wrnstrap. May I interrupt at that point. 

Mr. Brooks. This is Mr. Winstead of Mississippi. 

Mr. Anprrson. Yes, sir. 

Mr. Wrwsreap. The Filipino Government also paid their missing 
personnel probably with support from the United States Treasury, 
too, did they not? 

Mr. Anprrson. I don’t believe that is true, sir, in the case of Philip- 
pine Scouts at all. 

Mr. Wrwsreap. I understand, not the scouts, but their regular sol- 
diers of the Philippine Army. 

Mr. ANDERSON. Partially. There have been certain benefits given 
by the Philippine Government. 

Mr. Pricer. On that point I wonder if we could get in the record 
what the Philippine Government did for their own soldiers. 

Mr. Brooks. Do you have that mformation ¢ 

Mr. Anvrrson. I would be most happy to supply it in detail. I 
wouldn’t want to make the statement off the cuff. 

Mr. Wrnsteap. In other words, they have treated their own better 
than we have treated ours msofar as the Philippine Scouts are 
concerned ¢ 

Mr. Anperson. Yes sir. 

Mr. Brooxs. When you refer to their own, you refer to their own 
who were not members of the Philippine Scouts ? 

Mr. ANvrerson. That is correct, sir. 

Mr. Price. Thinking about the members of the actual Philippine 
Army as against members of the American Army known as Philippine 
Scouts. 

Mr. Brooks. You will get that information and give it to the 
committee. 

Mr. Anprerson. Be most happy. 

Mr. Brooks. If you are not in town give it to Mr. Kennedy, and he 
can give it to the committee. 

Mr. Anperson. Yes. 

Mr. Brooks. Do you have anything further to add? 

Mr. Anperson. Yes; I would like to add in connection with that 
same item which I term discrimination, that civilian employees, for 
instance, of the Navy being one example, who were separated from the 
service at the time our forces withdrew into Bataan were paid fully 
throughout the whole period. A man that went to Bataan was cap- 
tured, went to prison camp and was.paroled, was not paid fully until 
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he returned to the military forces, There are other examples, for 
instance, Air Force civilian employees, and the like. If I may, I would 
like to make one comment.on the statement of Mr. Kennedy. He said 
the pay was 18 pesos, or $9 a month. That is correct. Personally, I 
think it is very much below what should have been paid or should be 
paid for the capability and accomplishments and loyalty that we had 
from those soldiers. 

Mr. Brooks. Any questions, gentlemen? Mrs. St. George? 

Mrs. St. George. No. 

Mr. Brooxs. General Devereux ? 

Mr. Devereux. Are you at all familiar—it is rather hazy in my 
mind—of some discrimination among our own Americans who were 
able to escape from the Japanese, some joined guerrilla outfits and were 
recognized as such and I believe they received compensation, not a 
matter of pay, but claim compensation, whereas others who joined 
other guerrilla outfits, such as the Huks, who were fighting on our side, 
did not receive this special compensation for living on a standard and 
that sort of thing. 

Mr. Anverson. That is correct. I think the discrimination or the 
take my case, had I surrendered and gone to prison 
camp, I would have been compensated under the claims compensation 
or what your Claims Commission for insufficient food and hardship. 
As that did not happen to me, I was not eligible for that pay that the 
man in prison camp got, because I was merely missing in action. I 
think that may be what you are referreing to, sir. 

Mr. Devereux. Was it not true that some of the people received 
that compensation who were fighting with the guerr ullas, whereas some 
others did not because they joined up with the Huks ? 

Mr. Anperson. I do not believe or know of any cases of that sort, 
sir. The guerrillas and the Americans that joined the guerrillas— 
whether they joined them or not, as a matter of fact, I believe were paid 
the pay and allowances due at ‘the time they were officially listed as 
missing in action. That isthe Americans. Now, there are, if you took 
the other side of the fence, there are several cases that could be quoted. 
But I don’t believe any American soldier, regardless of status, was not 
paid his full pay and allowances based on what he was entitled to at 
the time he became missing for the entire period of the war. 

Mr. Devereux. I realize that. But I am making reference to the 
hardship pay that was given. 

Mr. Anperson. The hardship pay as I understand it was only paid 
to prisoners of war in the case of an American soldier and to c ivilian 
internees in the case of civilians. It was not paid to those who escaped 
and lived in the hills and worked with guerrillas, intelligence. and 
what have you. 

Mr. Deverevx. Perhaps, Mr. Chairman, that question should have 
been more properly directed to General Mather. Are you familiar 
with that at all? 

General Maruer. I have an expert here, sir, Mr. McCool, who can 

respond to your question, I am sure. 

Mr. Devereux. When we are finished with these 

Mr. Brooks. We are going to hear from him on that one point after 
this. 

Mr. Devereux. All right. 
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Mr. Brooxs. Any further questions? 

Mr. Kennepy. On that question about the Army and Navy not pay- 
ing, just refer to your statement on page 11588 of the record. 

Mr. Brooxs. What did I say there ! 

Mr. Kennepy. It is right on point. I should have read it before: 

I have taken your time to call these matters to your attention because it seems 
almost inconceivable that the United States Army has refused to pay the mem- 
bers of the Philippine Scouts who were paroled. Furthermore, I wish to call 
your attention to the fact that the Department of the Navy holds the exact 
opposite view, for it has paid all of its insular forces which forces were made 
up of Filipinos and were enlisted in the United States Navy exactly as were 
the Philippine Scouts in the Army. So we have the unpleasant spectacle of one 
branch of the military service paying its Filipino servicemen while prisoners of 
war, while another branch of the service refuses to honor a similar debt. 

Mr. Winsreap. If I were able to read between the lines when it 
was before us before, I got the impression that maybe the Army might 
not be so opposed to this, maybe the State Department was the 
originator. 

Mr. Kennepy. I don’t know—— 

Mr. Winsteap. As I say I am reading between the lines which we 
have to do a number of times to determine where the opposition is 
coming from. 

I also drew the conclusion, which may be in error, that if we did 
pass this they would want to close the gap so it wouldn’t open up 
this thing to everybody else. I understand there have been court rul- 
ings recently that helped close the gap on that thing. 

Mr. Kennepy. I am not familiar with the rulings. You have in 
the audience former Congressman Dilweg and he may be able to 
answer your question on that. I believe the gentleman is going to 
testify a little later. 

Like yourself, Mr. Winstead, our office has gone pretty high in 
both the Pentagon and other places and we have not over a period 
of about 5 or 6 years been able to find out just what, if I might use 
the vernacular, what the roadblock is. 

Mr. Wrnsteap. I just can’t believe the Army, military men them- 
selves, personally would oppose—— 

Mr. Kennepy. We are not blaming anybody individually in the 
military forces, regardless of rank. Who it is we don’t know. We 
would love to find out. 

Mr. Brooks. At any rate that is your statement in support of that 
amendment ? 

Mr. Kennepy. Yes. 

Mr. Morris. May I ask this question: Has there ever—this new 
question, has this ever been a question of an interpretation of the law ? 
Has the Army claimed that the law hasn’t authorized them to do it ? 

Mr. Kennepy. I don’t know what main issue is between the Navy 
and the Army, Congressman. AI] we know is that the Army—I can't 
speak for them, how they have interpreted things—their own repre- 
sentatives have to talk there. But the Navy people, we said, as 
I quoted from the chairman’s statement, paid their personnel in a 
similar category. The Army, for some reason—why, whether it be 
a matter of interpretation, whether it is somebody in high office whose 
name, whose rank, or whose position we do not know, ordered it 
to be done, I cannot say, sir. 

Mr. Morris. We ought to find out. 
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Mr. Brooxs. I say to the gentleman, in the Navy’s case the men 
were in the Navy, itself, and they paid them like any other Navy 
man. In this instance, the Filipinos were in a separate organiza- 
tion which was a part of the Army and that was called the Filipino 
Scouts. When the war was over, and if I am not right I would like 
to be corrected, I think the Filipino Scout ceased to be a part of our 
military organization. Isn’t that right? 

Mr. Anprrson. They were gradually phased out; yes, sir. 

Mr. Brooxs. Were they phased into the Philippine constabulary ? 

Mr, Anperson. No, sir; not necessarily. They had opportunity, 
I imagine, to enlist in the Philippine constabulary or army or air 
force or navy, but it was not part of the program, It was a phasing 
out program, doing away with the Philippine Scout unit after the 
Philippines became a republic. 

Mr. Morris. It certainly appears to me on the face of it that they 
ought to be paid, there isn’t any question in the world, unless there 
1s something that I don’t know about that hasn’t been disclosed here. 
They certainly ought to be paid and there certainly should not be that 
discrimination. 

Mr. Kennepy. We agree with you 100 percent. 

Mr. Winsteap. Do any of you have numbers that were in the Army 
and in the Navy ? 

Mr. Kennepy. No. But there was testimony adduced during the 
hearings that there were approximately 6,000 of these Philippine 
Scouts involved. 

Mr. Brooxs. Any further questions? 

If not, thank you very much, Mr. Kennedy for your very helpful 
testimony, and yours, too, sir, very pleased that you were in town and 
able to come before the committee at this time. 

Now, we have former Member of the Congress, Mr. Dilweg, who is 
here in the audience. 

Time is getting a little short, and if you can tell us briefly what you 
have in mind. 

Mr. Ditwec. I think I can expedite this, Mr. Chairman. As you 
know I testified before this committee last year and you had a full 
statement. I don’t intend to read that. But certainly if any of the 
new members on the committee have any questions I stand ready to 
answer. I also have authority from Congressman Teague to ask 
permission to place in the record a statement in connection with H. R. 
4143. 

Mr. Brooxs. Mr. Teague, Congressman Teague, was notified, he 
couldn’t be here this morning. We are sorry, he missed. But if you 
put his statement in the record at this point it would be fine. 

(The prepared statement of the Hon. Olin EK. Teague follows :) 


STATEMENT OF Hon. OLIN E, TEAGUE, REPRESENTATIVE FROM TEXAS 


My name is Olin E. Teague, Member of Congress from the Sixth Congressional 
District of Texas. I wish to present the case of the Philippine Scouts for 
remedial legislation as contained in my bill, H. R. 4143. 

The facts of this case, briefly stated, are as follows: 

The Philippine Scouts were an integral part of the United States Army in the 
Philippines at the time the organized military forces of the Commonwealth of the 
Philippines were inducted into the service of the Armed Forces of the I nited 
States by a military order of President Roosevelt dated July 26, 1941 (title 10, 
U.S.C.A., ch. 19, secs. 321-335) . 
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These servicemen participated in the Philippine campaign under the command 
of General) MacArthur as commander in chief until the fall of Corregidor and 
formal surrender of the United States Army Forces in the Far East by Lt. Gen. 
J.M. Wainwright on May 6, 1942. 

After the fall of Bataan and Corregidor, the surrendered Philippine Scouts were 
taken by the Japanese as prisoners of war, kept in concentration camps for several 
months, and later paroled under certain conditions. 

After the liberation of the Philippines the Philippine Scouts applied for arrears 
in pay and allowances corresponding to the period from their imprisonment to 
the time of the reconquest of the country or their return to military control. 
Their claim was based on section 2 of the Missing Persons Act of March 7, 1942, 
which provides as follows: 

“Sno. 2. Any person who is in active service and who is officially determined 
to be absent in a status of missing, missing in action, interned in a neutral 
country, captured by an enemy, beleaguered or beseiged shall, for the period he 
is officially carried or determined to be in any such status be entitled to receive 
or to have credited to his account the same pay and allowances to which he was 
entitled at the beginning of such period of absence or may become entitled there- 
after, and entitlement to pay and allowances shall terminate upon the date of 
receipt by the department concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under provisions of section 5 of this 
act: Provided, That such entitlement to pay and allowances shall not terminate 
upon expiration of term of service during absence and in case of death during 
absence shall not terminate earlier than the dates herein prescribed: Provided 
further, That there shall be no entitlement to pay and allowances for any period 
during which such person may be officially determined absent from his post of 
duty without authority and he shall be indebted to the Government for any 
pevments from amounts credited to his account for such period.” 

In the beginning many of the applications for arrears in pay and allowances 
were approved and payments were actually made but subsequently no payments 
were approved for any period beyond the term of concentration of the prisoners 
of war unless they could show that they actively joined a duly recognized 
guerrilla force or actively participated in the anti-Japanese movement or returned 
to military control. The change of policy was based on headquarters’ staff memo- 
randum No. 14 AFWESPAC, dated December 27, 1945, Interpretation of Missing 
Persons Act, which prescribed additional requirements before a veteran could 
be entitled to pay under the Missing Persons Act. The said memorandum reads 
as follows: 

“Any person who was captured and imprisoned or interned by the enemy, but 
was thereafter released, will be determined not in casualty status and not en- 
titled to pay from the date of his release until the date he actively joined a 
guerrilla force or actively participated in the anti-Japanese movement or re- 
turned to military control.” 

These new requirements disqualified a considerable number of the former 
Philippine Scout prisoners of war from entitlement to any of the benefits granted 
under the Missing Persons Act after they were paroled. 

Staff memorandum No. 14 was based on an old act of 1814, section 846 of title 
10, United States Code. This section provided : 

“Sec. 846. Pay during captivity: Every noncommissioned officer and private of 
the Regular Army, and every officer, noncommissioned officer, and private of any 
militia or volunteer corps in the service of the United States who is captured by 
the enemy, shall be entitled to receive during his captivity, notwithstanding the 
expiration of his term of service, the same pay, subsistence, and allowance to 
which he may be entitled, while in the actual service of the United States; but 
this provision shall not be construed to entitle any prisoner of war of such militia 
corps to any pay or compensation after the date of his parole, except the traveling 
expenses allowed by law.” 

It has been urged that the concluding clause of this section is a bar to the claim 
of the Philippine Scouts for arrears in pay and allowances. However, the United 
States Court of Claims in a decision rendered on November 7, 1950, in the case 
of Moreno v. The United States (No. 48754), held that this provision of law does 
not apply to the members of the Philippine Scouts, but only to the members of 
the Militia Corps. The pertinent portion of the decision reads as follows: 

“The Government urges that the concluding clause of section 846 of title 10 is 
a bar to the plaintiff’s claim. We think not. It applies only to members of a 
Militia Corps mentioned earlier in the section. The section was enacted March 30, 
1814 (3 Stat. 115, R. S. sec. 1288). If there has been in recent times, any unit of 
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armed services which answers the description of a Militia Corps as that expres- 
sion was used in 1814, the Philippine Scouts were, at the period here in question, 
not such a unit. Statutory authorization for the enlistment of natives of the 
Philippines in the Army of the United States is found in title 10, United States 
Code, section 321. When so enlisted they do not form a unit which could be called 
a Militia Corps.” 

Apart from the above consideration it is submitted that the claim of the 
Philippine Scouts for arrears in pay and allowances is well founded because of 
the following reasons: 

First. General MacArthur, then still commanding general, USAFFE, and 
commander in chief, Southwest Pacific area, in an order issued December 8, 
1944, ruled that all officers and enlisted men of the Philippine Army remained in 
that status until relieved therefrom by order issued by the commanding general, 
USAFFE, regardless of any surrender in conformity with orders issued by their 
commanders, or refusal to surrender, or any parole or oath signed by them. 
The order of General MacArthur under reference reads as follows: 


HEADQUARTERS, UNITED STATES ARMY FORCES IN THE F'arR East, 
, 


December 8, 1944. 
Subject: Status of members of the Philippine Army. 
To: Chief of Staff, Philippine Army. 


1. All officers and enlisted men of the Philippine Army including the Philippine 
Constabulary, who have been called into the service of the United States Army 
Forees in the Far East, remain on that status until relieved therefrom by order 
issued by the Commanding General, USAFFE. Action by these individuals in 
surrendering to the enemy forces in conformity with orders issued by their 
commanders, or in refusing to surrender, has no effect on such status. 

2. Any “parole” or “oath” signed by such personnel as a condition of release 
by the enemy from prisoner of war status will be considered as having been 
signed under duress and as of no validity. Such personnel remains subject to 
the orders of the Commanding General, USAFFE, and will be assigned to appro- 
priate duty in the Philippine Army units. 

By command of General MacArthur: 

G. E. TOMBERLIN, 
First Lieutenant, AGO, Assistant Adjutant General. 


fn a letter dated August 30, 1950, addressed to Dr. Marcelino V. Bernardo, 
Philippine Mission in Japan, General MacArthur said, in effect, that his ruling 
applied to the Philippine Scouts as well. The pertinent portion of his letter 
reads: 

“It is my recollection, however, that the order was intended to eradicate any 
impression of a differential treatment between members of the Philippine Army 
and those of the Philippine Scouts. Unquestionably they should be treated on 
the same basis as regards this general subject.” 

Second. The order of General MacArthur, quoted above, was only an applica- 
tion of the generally accepted principle of law to the effect that a prisoner of 
war does not lose his military status and remains a prisoner of war even though 
not confined in prison. 

“A prisoner of war is one who has been captured while fighting under the 
banner of some state. He is a prisoner of war even though never confined in 
prison” (Bouvier’s Law Dictionary, Rawlee’s Revision). 

“A paroled prisoner of war is simply a soldier who has been placed under a 
disability to engage in active operations against the enemy. He remains a part 
of the Army and as such subject to military control as he was before his capture. 
If he absents himself from a post or station to which as a paroled prisoner of 
war he has been assigned by the military authorities, he is absent without leave 
or in desertion according to the intent with which he absented himself” ( Digest 


of Opinions of the Judge Advocate General of the United States Army, 1912, 


». 1076). 

“But military persons, released on parole, cannot be held to have lost their 
military status. And even though they had given their parole, it does not 
necessarily follow that they would observe it” (cited in Digest of International 
Law, Hackworth, vol. VI, p. 173). 

Third. The paroled Philippine Scouts continued to be prisoners of war not 
only in principle of law as stated above but also in reality. For they were 
under such constant surveillance and were required to report to the Japanese 
authorities so often that they were virtually “in the hands of the enemy” as 
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these words are used in the Missing Persons Act. The extent to which they 
were controlled by the Japanese authorities can be gaged by an examination of 
the following order issued by the Japanese military authorities requiring them 
to— 

“Report in detail at the Japanese military police headquarters, Port Santiago, 
either orally or verbally, under penalty of being considered malicious, on all 
occasions, to wit: 

“1. When you have obtained a job, or when you are jobless. 

“2. When you have changed your occupation. 

“3. The change of residence. 

“4, When you are going to join any political thought party or any other party. 

“5. When you are leaving the Philippines. 

“6. When you are dead. 

“7. When you have got married.” 

Fourth. The Philippine Scout officers and men were promised that they “will 
draw full pay until you are mustered out of the service and you will be entitled 
to all bonus and insurance privileges from USAFFE.” This promise was con- 
tained in an order the full text of which is as follows: 


“MESSAGE TO ALL FILIPINO OFFICERS AND MEN 


“1. Direct written orders have been received by me from General Sharp, and 
authorized by General MacArthur, for me to surrender the forces of Negroes, 

“2. These orders have been obeyed by this headquarters, and as a member of 
this command you also must obey them. 

“3. Failure to surrender classifies you as— 

“(a). Deserter by Philippine and United States Governments. Penalty, 
death, 
“(b) Outlaw by Imperial Japanese Army. Penalty, death. 
“(4) By terms of the agreement the Imperial Japanese Army has been 
furnished— 
“(a) Your name and home address. 
“(b) Your present location, 
“(c) The arms and ammunition you have. 

“5. By surrendering, you will draw full pay until you are mustered out of 
the service and you will be entitled to all bonus and insurance privileges from 
USAFFE. You will also be recognized as an honorable prisoner of war by 
the Philippine Government, USAFFE, and by the Imperial Japanese Army, and 
treated as such. 

“6. Half of the officers and men have already reported to Fabrica and are well 
treated. 

“7. Report in person with your arms and ammunition to cadre barracks in 
Fabrica before midnight Wednesday, May 27. 

“8. By complying with these orders you will save your honor, your life, and 
assure the safety of your family and friends. 

“RocerR HILsMAN, 
“Colonel, Infantry, 
United States Army, Commanding.” 


Fifth. With respect to the Philippine Scouts, their enlistment constituted 
them members of the United States Army forces at all times previous to and 
after their capture by the Japanese until the period of their enlistment expired 
after they were able to report to the United States Army when the Philippines 
was recaptured. Under their enlistment, according to a long line of decisions, 
there was created a binding contract between them and the United States which 
entitled them to their pay as members of a unit of the United States Army 
(U.S. v. Grimly, 137 U. 8. 147; McCord v. Page, Provost Marshal of Brooks Field, 
124 F. 2d 68; Campbell v. Olipant, 206 8S. W. 2d 406; and In re Miller, 61 A. 2d 
745, 356, p. 56; Bowman v. U. 8., 10 Ct. Cls. 408; Wilson v. U. S8., 25 Ct. Cls. 339; 
Conrad v. U. 8., 32 Ct. Cls. 189). See sections 359, 861, and 1268 of title 10, 
United States Code Annotated (U.S.C. A.). 

One of the discriminatory features of this whole business is the fact that the 
Army selected a handful of high-ranking officers for full payment during the 
period of parole. This may have occurred because of the standing of these 
men, or because of the fact that they were economically able to press their 
claims before the United States Army. Some of them made personal appear- 
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ances in this country. . You realize, of course, that the $9 a month private could 
not do this. 

The Navy chose to pay its military personnel as well as its civilian employees 
who were in exactly the same position. The Navy paid them for the full period 
of time between the fall of the Philippines and our recapture thereof, and the 
payments were made under the authority of the very act we now seek to amend 
for the purpose of paying the United States Regular Army Philippine Scouts. 

A clear statement of the Navy’s justification in doing so is set forth in a letter 
from Rear Adm. M. L. Royal, SC, USN, Chief of the Bureau of Supplies and 
Accounts, United States Navy, to the Honorable Carl Vinson under date of April 
11, 1952. 

Pertinent extracts from the above letter, which are quoted below, fully reveal 
the inequity of the Army’s arbitrary decision with reference to the Philippine 
Scouts : 

“For assimilation purposes, the Comptroller General has recognized the insular 
force as the Navy counterpart of the Philippine Scouts of the Army. 

“Enlisted men of the insular force of the Navy were not excluded by general 
or specific language from benefits of the Missing Persons Act. Consequently, 
those members in active service who were officially determined to be lawfully 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged, were for the period officially 
determined to be in such status paid the pay and allowances to which other- 
wise entitled from date of commencement of absence until date of return to 
the controllable jurisdiction of the Navy Department. The mere fact that upon 
repatriation it was ascertained that a member of the insular force had been 
paroled, but was unable to return to naval jurisdiction or communicate that fact 
to the authorities would not be considered a basis for denying such member the 
active duty pay and allowances to which otherwise entitled under the Missing 
Persons Act while so absent.” 

Under date of June 15, 1954, the position of the Navy was supplemented by a 
letter addressed to me over the signature of Ira H,. Nunn, rear admiral, USN, 
Judge Advocate General of the Navy, and reads as follows: 

“The naval liaison officer to the Congress has forwarded to this office your 
informal inquiry whether any Filipino naval personnel in the service of the 
United States Navy during World War II, who accepted paroles from the 
Japanese, were in fact paid their arrears of pay under the Missing Persoms Act 
(50 U. 8. C., 1946 edition, 1001-1015). 

“Uniess such members voluntarily served in a military capacity or collabo- 
rated with the Japanese, were guilty of disloyalty, or committed overt acts 
against the United States, they were in fact paid under the Missing Persons 
Act, supra, from the date on which it was officially determined that a missing 
status commenced until their return to naval jurisdiction. The mere fact that 
such members were paroled was not a basis for denying them the active-duty 
pay and allowances to which they were otherwise entitled.” 

The Defense Department itself recognizes that the parole meant nothing; that 
these people were virtually prisoners of war, and they so state on page 587 of 
the book entitled “United States Army in World War II—The Fall of the 
Philippines,” written under the direction of the Chief of Military History, 
Department of the Army. We quote: 

“With the capitulation of Corregidor and the islands to the south, all com- 
munication with the Philippines came to an end. The entire garrison, an army 
of 140,000 men passed into captivity and except for a handful who escaped, no 
word of their fate reached the United States. Though most of the Filipinos 
were ultimately released from prison camp, there was no way by which they 
could communicate with the Allies except through the clandestine intelligence 
organization kept alive by funds and equipment from Australia. Nominally 
free, the former troops of MacArthur’s and Wainwright's army were as effec- 
tively prisoners of the Japanese as if they had remained in prison camp.” 

On May 12, 1954, in a communication from the Secretary of the Army addressed 
to the Honorable William Langer, chairman of the Senate Committee on the 
Judiciary, in opposing legislation to extend the time for certain military pro- 
curement claims against the United States in the Philippine Islands, it was 
stated : 

“Almost immediately claims were asserted against the United States for pay 
and allowances and for compensation for services and supplies. These claims 
may be roughly divided into three categories: (1) Those concerned with members 
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of the United States Armed Forees. (including the Philippine Scouts), (2) those 
dealing with members of the Philippine Army, and (3) those dealing with non- 
military guerrillas. 

“The Department of the Army does not question the liability of the United 
States with respect to claims falling within the first category where such claims 
are substantiated.” 

This in itself shows the inconsistency of the arbitrary action taken by the 
Department of the Army in denying pay to the Philippine Scouts whom they 
recognize as being authorized military agents of the United States in the above 
question. 

In opposing legislation to correct this complete breach of contract by the 
Department of the Army, the Defense Department has said that if we paid 
the Philippine Scouts we might also have to pay the soldiers of the Philippine 
Army who were likewise paroled. This, you realize, is a most unfair statement 
because if we were contractually obligated to them we certainly should pay our 
obligations. But that is not the intent of our proposed legislation ; neither is it 
considered necessary because the Philippine Government has recognized the rights 
of its own soldiers who were similarly paroled, and by Republic Act No. 897, 
enacted in July 1953, the Philippine Government evolved a program for the 
payment of those claims over a period of time consistent with their economic 
ability to do so. Such argument therefore carries no weight whatsoever. 

During the course of the past 4 years I have tried to convince the Department 
of Defense and the Department of the Army that the honest and decent recourse 
would be to bring about administrative relief to these 4,000 or 5,000 remaining 
Philippine Scouts. I have met with failure in every instance and we have not 
been told the reason why such payment was refused except the fallacious state- 
ment that they were not in casualty status. We have positive proof to refute 
such statement because many of these parolees in the alleged noncasualty status 
were taken by the Japanese and executed summarily for minor violations of 
parole; many were brutally and severely mistreated and their families were 
molested and maligned. 

I request favorable action on H. R. 41438. 

Respectfully submitted. 

OLIN E. E®acue. 

Mr. Dinwxe. In addition to that, Mr, Chairman, I want to call to 
your attention in his statement that answers one question that you 
posed to the gentleman over here, Mr. Anderson. On page 18 of that 
statement he states: 

In opposing legislation to correct this complete breach of contract by the De- 
partment of the Army, the Defense Department has said that if we paid the 
Philippine Scouts we might also have to pay the soldiers of the Philippine Army 
who were likewise paroled. This, you realize, is a most unfair statement because 


if we were contractually obligated to them we certainly should pay our obliga- 
tions. But that is not the intent of our proposed legislation; neither is it con- 


sidered necessary because the Philippine Government has recognized the rights 
of its own soldiers who were similarly paroled, and by Republic Act No. 897, 
enacted in July 1953, the Philippine Government evolved a program for the 
payment of those claims over a period of time consistent with their economic 
ability to do so. Such argument therefore carries no weight whatsoever. 

I think that answers your question. There was another question 
propounded by the gentleman, Mr. Morris, over here. 

The only statement that we have received from the Armed Forces 
with reference to their decision as compared to the decision made by 
the Navy is that the services were not united at the time and they 
could well come to another decision, period. That is about the only 
satisfaction we have gotten. Mr. Chairman, I would like to insert in 
the record at this time my own statement in support of the legislation. 
And just to repeat so that all understand. 

Mr. Brooxs. Without objection it will be presented in the record. 
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Mr. Chairman, Iam LaVern R. Dilweg. former Member of Congress 
from the Ezghth Congressional District of Wisconsin, and legal repre- 
sentative of a number of Philippine Scout claimants. I am grateful 
for the opportunity to appear before this committee to state my views 
in endorsement of H. R. 4143. 

If enacted, H. R. 4143 will amend the Missing Persons Act (Public 
Law 490, 77th Cong., as amended) by providing that entitlement to 
pay and allowances shall not be denied in the case of any member of 
the Philippine Scouts solely on the ground that such member was 
paroled and permitted to return to his home, and engage in certain 
pursuits prior to the termination of the Japanese occupation. 

The Philippine Scouts were authorized by act of United States 
Congress shortly after the Spanish-American War. Enlisted men of 
the Philippine Scouts are enlisted men in the Army and were paid, 
trained, and utilized strictly under our control. 

Under their enlistment the courts hold there was a binding contract 
between them and the United States which entitled them to pay and 
allowances as members of a unit of the United States Army. 

Their rate of pay was fixed by statute. 

When we surrendered all our forces in the Philippines to the 
Japanese, the Scouts were naturally taken into custody, along with 
the other troops. Later, the Philippine Scouts, as well as all other 
Philippine soldiers, were arbitrarily released from prisoner-of-war 
camps under extreme duress. 

This was after more than 30,000 Filipinos, including Philippine 
Scouts, had died in Japanese prisoner-of-war camps. Violations of 
Japanese-imposed parole regulations were punishable by death. Many 
were executed or brutally beaten and families were torn apart or 
maligned whenever violations occurred. The “paroled” Scouts were 
constructively prisoners-of-war when released; their status did not 
materially change since the Japanese completely dominated every 

hase of living in the Philippines, and the United States could not 

ring them relief. (See subsequent statements by Department of 
Army as to purpose and need for Missing Persons Act.) 

The Army refused to pay its own Philippine Scouts forthe period 
they were on forced parole, using the fallacious pretext that they were 
not in a casualty status, forgetting all about the contractual obliga- 
tion between our Government and its soldiers. 

With the fall of the Philippines in early 1942, a situation unique 
in the history of the United States was presented ; the Congress passed 
the Missing Persons Act (act Mar. 7, 1942, 56 Stat. 143), as amended 
(act July 1, 1944, 58 Stat. 679; 50 U. S.C. App., Sup. V, 1001, et seq.) 
as part of the legislation made necessary by that event. 

Prior to enactment of the Missing Persons Act, the only legislation 
on the question was section 1288, Revised Statutes (10 U. S. C. 846), 
which provided : 


Every noncommissioned officer and private of the Regular Army and every 
officer, noncommissioned officer, and private of any militia or volunteer corps 
in the service of the United States who is captured by the enemy, shall be 
entitled to receive during his captivity, notwithstanding the expiration of ‘his 
term of service, the same pay, subsistence, and allowance to which he may be 
entitled while in the actual service of the United States; but this provision 
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shall not be. construed to. entitle any prisoner of war of such militia corps to 
any pay or compensation after the date of his parole, except the traveling 
expenses allowed by law. 

The last-quoted statute is limited to persons in the military service, 
whereas, the Missing Persons Act extended and amplified those 
benefits. 

Tn.a letter from the Department of the Army addressed to Hon. Sam 
Rayburn, Speaker of the House of Representatives, dated January 3, 
1957, over the signature of Wilber M. Brucker, Secretary of the Army, 
requesting legislation (H. R. 2404 a bill to be considered by this com- 
mittee with H. R. 4148) and the following statement appears: 

Authority for the continuance of pay and allowances to the dependents of 
persons who are in a missing status and for the head of the department con- 
cerned to make prompt settlement of such missing person’s account was initially 
provided during World War II. The Congress early in 1942 recognized the 
need for such authority because the executive departments could not, under 
existing law, make appropriate and expeditious payment to dependents. of 
persons in a missing status or settle the accounts of such missing personnel. 
As a result the Congress enacted the Missing Persons Act on March 7, 1942, which 
was a temporary measure. * * * 


Section 2 of the latter act provides in pertinent part: 


Any person who is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleagured or besieged shall, for the period he is officially 
earried or determined to be in any such status, be entitled to receive or to have 
credited to his account the same pay and allowances to which he was entitled 
at the beginning of such period of absence or may become entitled thereafter, 
and entitlement to pay and allowances shall be terminated upon the date of 
receipt by the department concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under provisions of section 5 of 
this Act * * * Provided further, That there shall be no entitlement to pay and 
allowances for any period during which such. person may be officially determined 
absent from his post of duty without authority and he shall be indebted to the 
Government for any payments from amounts credited to his account for such 
period. 

It should be noted that the law denied arrears in pay on only one 
ground and that is, absent from post or duty without authority. 

It is a well-established rule of statutory construction that when the 
law writes down exceptions, said exceptions should be strictly con- 
strued and anything not enumerated or mentioned in the exception 
must be excluded. 

In implementing regulations issued by AFWESPAC in staff memo- 
randum No, 14, the Army enlarged upon the scope of the substantive 
law by adding extra legal requirements before entitlement to arrears 
in pay. (See exhibit A.) 

AFWESPAC staff memorandum No. 14 amplified the law with the 
addition of three more grounds before entitlement to arrears in pay 
as follows: 

1. Philippine Scout prisoners of war released on parole must have 
joined or participated in guerrilla activities. 

2. In the absence of pany activities material restraint must be 
pore to have resulted from his previous military status, and the 
yurden of proof is also on him. 

3. That the claimant suffered serious deprivation, and the burden 
of proof is also on him. 

ontrary to the laws of land warfare, AFWESPAC staff memo- 
randum No, 14, has taken the position that a Philippine Scout re- 
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leased prisoner of war, from the moment of his release on parole, was 
no longer in the service of the United States Armed Forces but 
became a civilian. 

Under the rules of land warfare, a prisoner released on parole con- 
tinues to be in the status of prisoner of war until: 

(1) The territory is liberated; (2) he is formally exchanged; 
(3). he makes good his escape and joins friendly troops; and (4) he 
dies while in the hands of his captors. 

In this connection, it is pertinent to mention that the United States 
Navy gave a different interpretation of the same law. On June 15, 
1954, Ira H. Nunn, rear admiral, Advocate General of the Navy, 
informed the Honorable Olin E. Teague, as follows: 

Uniess Filipino naval personnel in the service of the United States Navy 
during World War II, who accepted paroles from the Japanese voluntarily 
served.in a military capacity or collaborated with the Japanese, were guilty of 
disloyalty or committed overt acts against the United States, they were in fact 
paid under the Missing Persons Act from the date on which it was officially 
determined that a missing status commenced until their return to naval juris- 
diction. The mere fact that such members were paroled was not a basis for 


denying them the active duty pay and allowances to which they were other- 
wise entitled. 


When the legality of certain instructions contained in staff memo- 
randum No. 14 were questioned, The Judge Advocate General of the 
War Department, Maj. Gen. Thomas H. Green, in a letter addressed 
to Hon. Jack Z. Anderson, dated April 14, 1947, replied in part as 
follows: 

The War Department considers a parolee to be in the same position as the 
soldier who returns to his home by reason of the final provision of section 1288, 


Revised Statutes, supra, unless the exceptions set out in subparagraph 2f of the 
mentioned staff memorandum apply to his case. 


The Court of Claims held that the proviso in the above act denying 
any prisoner of war of the militia corps to any pay was confined 
solely to members of the militia corps, and did not. apply to members 
of the Philippine Scouts (Vincente Moreno v. The United States, 
U. S. Court of Claims, No. 48754, decided November 7, 1950, and re- 
ported in 93 Fed. Sup. 607). The court, however, held that it could 
not review the determination made by the Philippines Ryukyus Com- 
mand, to whom had been delegated authority for final action on the 
status of missing persons in the Philippines. 

The court relies upon section 1009 of the Missing Persons Act of 
March 7, 1942, which section reads as follows: 


Sec. 1009. Determination by Department Heads or Designees; Conclusiveness 
Relative to Status of Personnel, Payments, or Death. 


The head of the department concerned, or such subordinate as he may 
designate, shall have authority to make all determinations necessary in the 
administration of this Act (sec. 1001-1017 of this Appendix), and for the 
purposes of this Act (secs. 1001-1017 of this Appendix) determinations so 
made shall be conclusive as to death or finding of death, as to any other status 
dealt with by this Act (secs. 1001-1017 of this Appendix), as to any essential 
date including that upon which evidence or information is received in such 
department or by the head thereof. * * * Determinations are authorized to be 
made by the head of the department concerned, or by such subordinate as he 
may designate, of entitlement of any person, under provisions of this Act, to 
pay and allowances, including credits and charges in his account, and all such 
determinations shall be conclusive. * * * When circumstances warrant recon- 
sideration of any determination authorized to be made by this Act (secs. 
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1001-1017 of the Appendix) the head of the department concerned, or such 
subordinate as he may designate, may change or modify a previous determi- 
nation. * * * 

The court refused to review ape and reports on this section to 
determine congressional intent and disposed of the matter by con- 
cluding as follows: 

* * * and Congress must have meant, by section 1009 as a whole, that the 
troublesome questions arising under the Missing Persons. Act were not to be 
the subject of litigation. 

This conclusion simply cannot be reconciled with the facts as ex- 
pressed in congressional hearings and reports when this section 1009, 
a substantial amendment to the act, was enacted in 1944. The sixth 
provision of section 1009 reads as follows: 

* * * Determinations are authorized to be made by the head of the department 
concerned or by such subordinate as he may designate of entitlement to any 


person under the provisions of this Act to pay and allowances including credits 
and charges in his account and all such determinations shall be conclusive. * * * 


With respect to this provision, House Report No. 1674, dated June 

17, 1944, from the Committee on Naval Affairs, H. R. 4405, had the 
following to say: 
* * * Many situations have arisen and more are anticipated in which some 
determinations, conclusive upon the accounting officers of the Government, must 
be made of the credits and debits to the account of missing persons. There are 
questions of rank, grade, classification of civilian employees, entitlements to 
allowances of various kinds, debits on account of allotments or family allow- 
ances, and the periods of various credits and debits. All of this can be best 
determined and should be determined by the head of the department concerned. 
The department should have authority, utilizing its knowledge of military and 
administrative conditions and circumstances, to determine whether a promotion 
has been made, whether entitled to rental allowance, whether monetary allow- 
ances for quarter is payable, the rate of pay of civilian employees, and many 
other questions arising through loss or inadequacy of individual records. This 
provision grants the needed authority to make all such determinations. 

In the hearings before the Committee on Naval Affairs, Report No. 
241, June 13, 1944, 78th Congress, 2d session, it was indicated clearly 
that the finality which section 9 provided should be accorded to deter- 
minations of the various departments, was for the purpose of pre- 
cluding the possibility of later disallowance by the General Accounting 
Office of settlements based on incomplete records. Hearings, pages 
2324-2330, inclusive. 

It is very clear from the above report that the determination vested 
as conclusive was confined to findings as to the above facts, and not to 
vest anyone with the conclusive authority to determine that claimants 
were not in casualty status, and not entitled to their pay and allow- 
ances when they were “in the hands of the enemy” during the period 
the Philippines were occupied by the Japanese. 

The Honorable W. Sterling Cole, who now serves on this committee, 
actively participated in the hearings on the Missing Persons Act, and 
«mendment thereto as a member of the Naval Affairs Committee, and, 
at my request, gave his version on this matter in the form of an 
affidavit dated November 30, 1950, which reads as follows: 

W. Sterling Cole, being first duly sworn, on oath deposes and says: 

That he is a Member of Congress representing the 39th District of the State 
of New York, being elected to the 74th and succeeding Congresses. 

That in the year 1937 he became a member of the Naval Affairs Committee of 


the House of Representatives and continued to serve on said committee during 
the periods hereafter mentioned. 
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That affiant is familiar with the provisions and took an active part in defeating 
Public Law 490, 77th Congress, and all amendments thereto (the Missing 
Persons Act). 

That affiant, as a member of the Naval Affairs Committee of the House, was 
present and took an active part in the hearings on H. R. 4405 (No. 241): 

“Hearing on H. R. 4405, to amend the act aproved March 7, 1942 (Public Law 
490, 77th Cong.), as amended, so as to more specifically provide for pay, allot- 
ments, and administration pertaining to war casualties, and for other purposes.” 

The said bill, H. R. 4405, among other things, proposed to change section 9 of 
existing law (Public Law 490), see page 19 of report 1674 (to accompany 
H. R. 4405) in 78th Congress, 2d session. 

That this proposed change was requested by the head of the department final 
and conclusive as to factual matters. A careful review of all hearings and 
eongressional reports on this particular amendment shows conclusively that 
it was not the intent of Congress to give to the head of the Department the 
unlimited license to act irrespective of restraint or to deprive the courts of 
the right to review the determination in conformity with the intent and pro- 
visions of the statute. 

I actively participated in the hearings on this matter and can make a positive 
statement now that the determination vested as conclusive was limited to find- 
ings of fact as set forth in Report No. 1674, supra, and was for the sole purpose 
of preventing a conflict in the findings made by the administrator in the foreign 
field and the accounting officers, General Accounting Office here, and that Con- 
gress at no time intended to deprive the courts of judicial review. 


W. STertine Coie. 

Subscribed and sworn to before me this 30th day of November 1950. 

Epna A, THOMAS, 
Notary Public, D.D. 

The Missing Persons Act did not amend or repeal existing law 
governing the pay rights of members of the military services yet the 
Army has used this act to take away pay and allowances from the 
Philippine Scouts without respect to their status as members of the 
Army, whose connection therewith had not been severed by discharge 
or otherwise. 

As far as I can determine the only justification remaining for the 
decision of the Secretary of the Army in this matter is that the 
judiciary has sustained same in the Moreno case. 

The erroneous determinations denying the Philippine Scouts their 
pay and allowances should be set aside as provided in title 50, United 
States Code Annotated Appendix, section 1009, which states: When 
circumstances warrant reconsideration of any determination author- 
ized to be made by this act “* * * the head of the department con- 
cerned, or such subordinate as he may designate, may change or modify 
a previous determination.” 

The Secretary of the Army’s Personnel Board held 1 general, 5 
colonels and 5 lieutenant colonels, all officers of the Philippine Scouts, 
who appeared here before the Board, were entitled to their pay and 
allowances for the period the Philippine were occupied by the Japa- 
nese and they were in a parole status. 

A general finding by the Personnel Board that member’s of the 
Philippine Scouts who were loyal to the United States and the Philip- 
pine Government during the time the Japanese occupied the Philip- 
pines and who were not absent from their post of duty without leave 
are entitled to their pay and allowances during that period, would 
conform: with the Personnel Board’s former rulings. 

I have made this suggestion to three Secretaries of the Army stress- 
ing the fact that legislation is not necessary since administrative relief 
is provided for in the act itself, but to no avail. 
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The proposed legislation in H. R. 4143 if enacted, will overcome 
the Army’s determination and permit the payment of pay and allow- 
ances to the Philippine Scouts for the period of their parole, as pro- 
vided for under existing law. 

Since your committee will be called upon to consider H. R. 2404, a 
bill to amend further and make permanent the Missing Persons Act, 
it is suggested that the proposed amendment contained in H. R. 4143 
he incorporated in H. R. 2404, and we recommend that section 2 of 
H. R. 2404 be amended by the addition of subsection (a), to read: 


(a) That notwithstanding any other provision of law, such entitlement to 
pay and allowances shall not be denied, in the case of any member of the 
Philippine Scouts who was captured in the Philippine Islands by the enemy 
during World War II, solely on the ground that such member was paroled and 
permitted to return to his home and engage in civilian pursuits prior to the 
termination of the Japanese occupation of such islands. 

(b) Claims of members of the Philippine Scouts for pay and allowances under 
section 2 of the Missing Persons Act (whether or not such claims have been 
presented and rejected or disallowed) may, until 3 years after the date of the 
enactment of this act, be presented for consideration or reconsideration and 
payment under section 2 of the Missing Persons Act, as amended by the first 
section of this act. 

Respectfully submitted. 


LAVERN R. DILWEG. 
EXxHIsit A 


STAFF MEMORANDUM No. 14 AFWESPAC, DECEMBER 27, 1945. 


a. A person missing in action (whereabouts unknown) or captured and in- 
prisoned or interned by the enemy until his recovery by the United States forces, 
al be determined to be in a casualty status with entitlement to pay for such 
period. 

b. A person who evaded capture, or fled to the hills, or actively joined guerrillas, 
or actively participated in the anti-Japanese movement, or remained in hiding 
to avoid capture, until his return to military control, will be determined to be 
in a casualty status with entitlement to pay for such period. 

ce. A person who evaded capture, but returned to his home and continued a 
normal mode of living, will be determined not to be in a casualty status, and not 
entitled to pay from the date he returned home until he actively joined guerrillas 
or actively participated in the anti-Japanese movement, or returned to military 
control. 

d. A person who was captured and imprisoned or interned by the enemy, but 
was thereafter released will be determined not in a casualty status, and not 
entitled to pay from the date of his release until the date he actively joined a 
guerrilla force, or actively participated in the anti-Japanese movement, or re- 
turned to military control. 

e. A person whose active service in or for the military forces of the United 
States was terminated as a result of the enemy occupation and who was per- 
mitted to return to his home and pursue a normal mode of living, will be deter- 
mined not in a casualty status and not entitled to pay after the date of termina- 
tion of such service. 

f. A person falling with e, d, or e, above, who can prove that material restraint 
was imposed on him or that he suffered “serious deprivation,” to an extent greater 
than the restrictions, inconveniences, and lowered standards of living generally 
suffered by other residents incident to the Japanese occupation, as a direct result 
of his former official status under the United States, will be determined in a 
casualty status with entitlement to pay for the period such condition existed. 
The burden of proof rests with the claimant. 


Mr. Ditwec. I ask this committee to consider, when they are con- 
sidering H. R. 2404, a bill to further amend and make permanent the 
Missing Persons Act. It is suggested that the proposed amendment 
contained in H. R. 4148 be incorporated in H. R. 2404 and we recom- 
mend that section 2 of H. R. 2404 be amended by the addition of 
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subsection (a) to read as follows. I won’t repeat that because it is 
on the last page of my statement. 

Mr. Brooks. Very well. 

Mr. Duwec. Before I conclude, I notice that Congressman 
Devereux called to the attention of the General here, the fact that in 
his statement, a statement is made to this effect: The foregoing sub- 
stantive amendments contained in this proposed legislation would be 
effective as of the date of enactment and would not have any retro- 
active application. 

Of. course, that wouldn’t apply to the Philippine Scouts if the 
committee sees fit to place that amendment in the legislation under 
consideration. 

But I think that in order to remove any ambiguity that counsel 
should consider that very seriously at the time. I make that merely 
as a suggestion. Now, are there any questions? I would be very 
happy to answer. 

Mr. Brooks. Any questions, Mrs. St. George? 

Mrs, St. Grorex. No questions. 

Mr. Brooks. Any questions, Mr. Winstead ? 

Mr. Winsteap. Haven't we had some court ruling that cleared up 
some of the fears that the Army expressed here? 

Mr. Ditwee. Yes, at the time I appeared here last, the Army made 

a statement that they would have to pay the Philippine Common- 
oui soldier, if they paid the Philippine Scout, that in effect there 
would be many procurement claims, that these men, commandeering 
property w hile they were on parole’ would be lodged against or filed 
against the United States Government. At that time, the attention 
of the Army that the Court of Claims had decided in the Lora Grania 
case that the Philippine Commonwealth soldier was not a member of 
the United States Army but was in the service of the United States 
Army, therefore, we did not have the same contractual obligation that 
we would have to the Philippine Scouts. 

I knew at the time, that there was a writ of certioriari applied for 
in a similar case, it was not the Lora Grania case, it was one decided 
by the Supreme Court, the Soriano case that came down here a month 
or two ago. If you will remember, it was argued by an attorney 
who was dying of cancer. 

There was quite a writeup in the papers on it. 

The Supreme Court came down, as I say, within about a month, 
affirming the lower court’s decision by a 6 to 3 decision, which means 
that the law of the land today is exactly as the Court of Claims has 
propounded, you see. 

Now, of course I can’t say there won’t be an application for rehear- 
ing, but as of today the law of the land is that the Philippine Com- 
monwealth soldier was not a member of the United States Army by 
virtue of being inducted into the USAFT forces by the Presidential 
peveeenerion back in 1941. But he was merely in the service of the 

Jnited States Army. So that you can readily see the difference 
between Philippine Scout, a member of our insular forces, and part 
of the Army, and the Philippine Commonwealth soldiers or guerrillas. 

Mr. Brooks. We certainly thank you, Mr. Dilweg, and appreciate 
your statement. 
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Now, let’s hear from the Army, see what the Army has to say in 
reference to this. 

First, Mr. Ollon D. McCool will represent the Army, as I under- 
stand. He is from the Office of the Adjutant General, Department 
of the Army. 

Mr. McCool, you have a prepared statement. Will you proceed 
with it, sir. 

Mr. McCoot. Yes, sir. Mr. Chairman, I represent the Department 
of Defense in this matter. 

I have with me Colonel Levie of the Judge Advocate General’s 
Office, and I would like to make one statement in regard to our appli- 
‘ation of the Missing Persons Act particularly from the standpoint of 
the new members present. 

We administered this program under the Missing Persons Act. 
That act was implemented by staff memorandum No. 14 of the Armed 
Forces Western Pacific in 1945. That memorandum was issued. 

That memorandum provided that if a man was captured, if he was 
interned, if he was missing in action, he would be paid full. 

It also provided that if he evaded capture, if he fled to the hills, or 
participated in guerrilla activities or anti-Japanese activities that he 
was paid fully. 

It went on to provide that if he returned home or established a new 
residence, and was not subjected to undue duress or hardships be- 
cause of his military identity, he would be considered in a no-casualty 
status not entitled to pay. 

There was one further exception, that under such conditions where 
he did return home or established a new residence and he was sick or 
if he was subjected to undue hardship, so that he lived or existed in a 
lowered standard of living, lower than the normal populace, that he 
likewise would be considered in a full-pay status. 

This area right now that I am discussing is the main area of con- 
troversy in this whole matter. 

Mr. Price. May I ask a question ? 

Mr. Brooks. Yes. 

Mr. Price. You say that it is the main area of controversy. 

You don’t mean that every one of the Philippine Scouts are in that 
category. 

Mr. McCoor. There were approximately 12,000 Filipino Scouts, 
approximately 6,000 or half of those Filipino Scouts were considered 
in a full-pay status, full-casualty status, as we term it, for the entire 
period. So that left approximately 6,000 that is under consideration 
if this proposed amendment to the bill is passed. 

Mr. Price, You mean that the Army has paid about half of the 
Philippine Scouts ¢ 

Mr. McCoot. Yes, sir. 

Mr. Winsteap. How did you reach that conclusion ? 

You had evidence to justify the payment of those 6,000? 

Mr. McCoon. Right. 

Every one of these cases were handled on an individual basis. They 
filed claims—in fact, upon their return to military control they filled 
out a detailed affidavit, indicating what happened to them from the 
time that they were captured or fled to the hills or were interned, until 
their return to military control. 
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That was the basic record that reestablished their files, because most 
of the records, practically all of them were destroyed. 

Mr. Brooks. I think we had better hear your statement fully, be- 
cause I can see, for mstance, this opens up the fundamental ques- 
tion as to those that were not paid, whether or not they were interned 
or whether they were out at their homes or what. 

That is the basic question in this problem. 

Mr, Price. I wouldn’t want the testimony from this point on with 
the thought that the committee will agree with his testimony as it was 
presented before 

Mr. Brooks. We are not agreeing with anything right now. 

Mr. Price. I think we questioned the Army’s rulings and findings in 
most of these cases. P 

Mr. McCoot. If I may proceed, in order to save time I am going to 
skip over the statement here, and start at page 4, if I may, because 
the——. 

Mr. Brooxs. You had better use al] your resources, I can tell you 
that, Mr. McCool. Go ahead, and do as you please. 

Mr. McCoot. All right, Mr. Chairman. 

I will begin at the beginning. 





STATEMENT OF OLLON D. McCOOL 


Mr. Chairman, and members of the committee, I am Ollon D. 
McCool, Office of the Adjutant General, Department of the Army. 

I have a prepared statement which I would like to present to the 
committee. 

The statement pertains to the proposed amendment to H. R. 2404 
which would amend the Missing Persons Act to prohibit denial of 
pay and allowances to any member of the Philippine Scouts captured 
in the Philippines by the enemy during World War II, solely on the 
ground that such member was paroled and permitted to return to his 
home and engage in civilian pursuits prior to the termination of the 
Japanese occupation of the islands. 

ublic Law 490, 77th Congress, 1942, commonly known as the 
Missing Persons Act, provides legal authority for heads of depart- 
ments to render determinations of status for pay of personnel who are 
missing, missing in action, interned in neutral countries, captured, 
beleaguered, or besieged. 

Prior to the reoccupation of the Philippine Islands by the Armed 
Forces of the United States, a detailed plan was developed by the 
War Department for the recovery and processing of personne] in the 
Philippine Islands who had served with the United States Forces. 

This plan was known as the War Department plan for casualty 
administration upon reoccupation of the Philippines and was based 
on the Missing Persons Act. I will quote a part of section IV, para- 
graph le, of this plan as it has a direct bearing on this matter, and I 
quote : 

le. * * * A mere termination or suspension of official military or employment 
status by enemy occupation which has not deprived a resident of reasonable 
freedom of action and opportunity of livelihood, and has not caused him or his 
dependents to suffer serious deprivation by reason of his former official status, is 
not an absence occasioned by enemy action with entitlement during same to full 


pay and allowances of former employment, and hence does not warrant an official 
determination or redetermination of missing or missing in action. 
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The Missing Persons Act and the War Department plan just re- 
ferred to were implemented by staff memorandum No. 14, Head- 
quarters, United States Army Forces Western Pacific, dated December 
27, 1945. Because of its vital importance to this subject, I would like 
to read part of that memorandum to you, and I quote: 


2. Under the policy of this headquarters, determination of casualty status an 
entitlement to pay under the Missing Persons Act will be as follows: , 

a. A person missing in action (whereabouts unknown) or captured and im- 
prisoned or interned by the enemy until his recovery by United States forces, will 
be determined to be in a casualty status with entitlement to pay for such period. 

b. A person who evaded capture, or fled to the hills, or actively joined guerrillas, 
or actively participated in the anti-Japanese movement, or remained in hiding 
to avoid capture, until his return to military control, will be determined to be in 
a casualty status with entitlement to pay for such period. 

c. A person who evaded capture, but returned to his home and continued a 
normal mode of living, will be determined not to be in a casualty status and not 
entitled to pay from the date he returned home until he actively joined guerrillas 
or actively participated in the anti-Japanese movement, or returned to military 
control, 

d. A person who was captured and imprisoned or interned by the enemy, but 
was thereafter released will be determined not in a casualty status and not en- 
titled to pay from the date of his release until the date he actively joined’ a 
guerrilla force, or actively participated in the anti-Japanese movement, or re- 
turned to military control. 

e. A person whose active service in or for the military forces of the United 
States was terminated as a result of the enemy occupation and who was per- 
mitted to return to his home and pursue a normal mode of living, will be deter- 
mined not in a casualty status, and not entitled to pay after the date of termination 
of such active service. 

f. A person falling within c¢, d, or e, above— 
those categories not entitled to pay— 
who can prove that material restraint was imposed on him or that he suffered 
“serious deprivation” to an extent greater than the restrictions, inconveniences, 
and lowered standards of living generally suffered by other residents incident to 
the Japanese occupation, as a direct result of his former official status under 
the United States will be determined in a casualty status with entitlement to 
pay for the period such conditions existed. The burden of proof rests with the 
claimant. 

It must be borne in mind that these policies were applicable to, 
and constituted the criteria applied in, all determinations made under 
the Missing Persons Act, and not only in cases involving Philippme 
Scouts. Each Philippine Scout case was individually considered in 
accordance with the policy established in staff memorandum No. 14. 
If adequate evidence was furnished by the individual or was otherwise 
obtained or developed to indicate that the individual was subjected to 
undue restraint, deprivation, or hardship as a result of his military 
status, a determination of casualty status was made which entitled the 
individual to pay. ! TOG 

This determination was made irrespective of whether an individual 
had given his parole. 

It is true that staff memorandum No. 14 states that— 

The burden of the proof rests with the claimant, 


In actual practice, however, this was not the case since the Department 
exerted every effort to assist the claimant in developing service data. 
Following the reoccupation of the Philippine Islands, the Army conp- 
ducted an extensive program throughout the islands to accumulate 
every record relating to Filipinos who had military service, whether as 
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a Philippine Scout, a member of the Army of the Philippines, a 
guerrilla, or otherwise. 

As an example, sets of Japanese newspapers were accumulated and 
every pertinent incident or name contained in the newspapers were 
extracted and indexed for reference purposes. 

When claims were received, extensive research was made into all 
available records, affidavits were requested from numerous sources, 
and if a doubt remained, extensive field investigations were conducted 
throughout the islands. 

One of the primary reasons for the policy contained in staff memo- 
randum No, 14 was that after having escaped or after being paroled, 
many Filipinos returned home or established a new residence and gen- 
erally were not subjected to any greater hardship than other members 
of the civilian Filipino populace. 

Although there was no requirement for them to do so, many 
Filipinos, including Philippine Scouts, voluntarily joined guerrilla 
units or engaged in other anti-Japanese activities. 

Those who did so were determined to be in a casualty status with 
entitlement to full pay for this period of guerrilla service. A recent 
check of 600 Philippine Scout cases, selected at random, revealed that 
137 Scout, or almost 23 percent of the 600 cases reviewed, served in 
such capacity for an average period of 1414 months and received full 
pay and allowances for the period of such service. 

These individuals were literally risking their own lives as well as the 
lives of their families while serving in such capacity. It is not be- 
lieved that there is any justice in a policy which would also give mili- 
tary pay and allowances to those who chose to follow a normal civilian 
life under the Japanese occupation. 

Moreover, many Philippine Scouts were employed by the Japanese 
or the puppet government during periods in which they were in a parole 
status. 

The recent check of the 600 random Scout cases referred to above 
also revealed that 145, or 24 percent of the individuals concerned were 
employed by Japanese organizations or by the puppet government, or 
served in the Japanese-sponsored bureau of constabulary. ‘The latter 
organization not only served as a peace and order police force but also 
attempted to suppress the guerrilla forces. It is not believed that the 
United States is legally or morally obligated to pay these individuals 
for the period during which they were actually employed by and 
working for the enemy. 

Should the Missing Persons Act be amended as proposed, these in- 
dividuals will be entitled to pay and allowance for the period of such 
employment. This would result in their receiving pay from both 
the Japanese Government, and the United States Government for 
the same period of time. 

In regard to the parole, the interpretation of parole from the point 
of view of an individual] must be taken into account. 

A government can, as the United States has done, and continues to 
do, refuse to permit, or to recognize, the parole of its service personnel. 

An individual can, nevertheless, give his parole to the enemy and 
enjoy all of the benefits thereof. 

When he does so his government can consistently say that it does 
not recognize the validity of the parole insofar as it is concerned but, 
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nevertheless, it will not permit the individual serviceman to profit 
both from the enemy parole and from his government’s laws enacted, 
in part, for the benefit of service personnel who are forced to suffer the 
tribulations of being prisoners of war. 

In such a case, the government may well say, as the United States 
has done, that only when the individual serviceman suffers serious 
deprivation because of his former status or returns to a status of ac- 
tive support of it will he again come within the scope of beneficial 
laws such as the Missing Persons Act. 

It is believed that undue emphasis has been placed upon the parole 
given by the Japanese military authorities to the members of the Phil- 
ippine Scouts. The important question is whether the individual 
concerned fell within one of the categories of casualties listed in the 
Missing Persons Act. When he returned to his home and resumed 
the life normal to a Filipino civilian during the Japanese military 
occupation, he thereby ceased to be within any of those categories, 
and he ceased both legally and morally to be entitled to the benefits 
of the Missing Persons Act until such time as he once again camé 
within one of the categories listed in the act. 

This is true whether he was paroled or was one of those Scouts 
who avoided capture but returned to his home at or about the time 
of the fall of the Philippines in 1942. 

The question of paying Philippine Scouts for all periods after their 
release from prisoner-of-war camps has been raised on numerous oc- 
casions. 

As a result, the criteria utilized by the Department of the Army 
in administering the Missing Persons Act have been subjected to nu- 
merous thorough reviews. This matter has been brought to the atten- 
tion of the White House, the Secretary of Defense, and the Secretary 
of the Army during both Democratic and Republican administrations. 
In addition it has also been heard in the United States Court of Claims. 

In the case of Moreno v. U. S. (93 Fed. Supp. 607 (1951)), which 
involved a Scout claim for pay during period of parole, the court 
denied relief and stated that “it cannot be said that the answer which 
the department gave was arbitrary and capricious.” 

The Supreme Court, on October 8, 1951, denied certiorari (342 
U.S. 814 (1951) ). 

In the event Philippine Scouts are paid for the entire period after 
their parole, it is estimated that approximately 6,000 Philippine Scouts 
will benefit from the legislation. The benefits will total about $2,640,- 
000. While current consideration pertains only to Philippine Scouts, 
it appears quite certain that its enactment would result in great pres- 
sure to reopen this question with respect to all the organized forces 
of the Commonwealth of the Philippines who were subjected to similar 
conditions. 

Should this happen, it would require the reconsideration of all pre- 
vious claims determined negatively, and the adjudication of many 
thousands of new claims. The costs of benefits for pay and allowances 
alone would total approximately $44 million, exclusive of administra- 
tive costs. 

In testimony given before this committee on H. R. 2208, 84th Con- 
gress, a bill that would have required that Philippine Scouts be paid 
for the period after parole, it was stated by those favoring H. R. 2208 
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that the United States Government was not obligated to pay benefits 
to members of the Philippine Army during periods of parole—that 
the Republic of the Philippines had enacted legislation for pay of such 
personnel. 

In this connection, however, the Republic of the Philippines pre- 
sented a claim in 1955 via diplomatic channels in which it requested 
that the United States provide the funds from which to pay members 
of the Army of the Philippines for the entire period of parole. This 
claim is still under consideration by the executive branch. 

Further, on December 19, 1956, less than 214 months ago, the De- 

artment of State received a diplomatic note from the Republic of the 

hilippines in which the Ambassador of the Philippines requests the 
assistance of the Secretary of State in proposing legislation extending 
benefits of the Missing Persons Act, similar to those contained in H. R. 
11787, 84th Congress, to the Philippine Army as well as Philippine 
Scouts. 

Also, a review of past proposed legislation reveals that a bill, H. R. 
8176, was introduced in the 82d Congress to pay both Philippine Army 
and Philippine Scouts for the entire period of parole. 

This bill, of course, was not passed. 

During the hearings on H. R. 2208, Department of Defense repre- 
sentatives were questioned regarding 11 officers who had allegedly re- 
ceived favorable redeterminations because of personal appearances be- 
fore the Secretary of War’s Personnel Board. 

A committee member raised the question as to whether many other 
Philippine Scouts could not have had their cases acted on favorably if 
they had been able financially to appear before the Personnel Board. 

A check of the records indicates that only one of the 11 officers 
actually made a personal appearance before the Personnel Board. 

These 11 cases involved officers who were employed for certain 
periods by Japanese organizations or by the puppet government. The 
Recovered Personnel Division, Headquarters, United States Army 
Forces, Western Pacific, determined these individuals to be in a no- 
casualty status and not entitled to pay during such periods of 
employment. 

These officers or their next of kin appealed in writing to higher 
authority, for a favorable determination, submitting additional evi- 
dence to prove that they were forced into such employment and that 
they were under constant surveillance by the Japanese. 

One of the individuals submitted 23 additional documents, and 
another 18 additional papers. Most of these written appeals were 
submitted through normal military channels, with a few sent. direct 
te The Adjutant General. 

Because of the influence which prominent officers could have on 
large numbers of Filipinos, it is understandable that the Japanese 
would have subjected these officers to a great deal of pressure to be- 
come associated with Japanese controlled or sponsored agencies. 

Towever, because of the distrust which the Japanese had for these 
officers, it is also understandable that they were subjected to constant 
surveillance. As evidence of this fact, 4 of the 11 officers were exe- 
cuted by the Japanese before the occupation ended. 

The Department of the Army took favorable action in eight of these 
cases. Of the 3 remaining cases, 2 were given partial favorable action, 
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and the other involved a legal question of dual pay, which was denied. 

It should be borne in mind that these 11 cases are not the only ones 

that have been appealed to higher authority. Hundreds of cases have 

been received in the Department over the years and many of them 
resulted in changes in the determinations made by subordinate 
commands. 

However, even today if a case is appealed in writing and contains 
additional information which meets the criteria for “casualty status,” 
the case will be redetermined favorably. Individuals do not have to 
make personal appearances. 

In summary, the Department of the Army believes that its applica- 
Gen of the Missing Persons Act has been sound and just. It is for this 

eason that the Department of Defense is opposed to the proposed 
amendment to H. R. 2404 to require the payment of Philippine Scouts 
for the period after their parole. 

I appreciate this opportunity of appearing before the committee, 
and will be happy to answer any questions you may have on this pro- 
posed amendment. There is with me, to help answer questions, Col. 
Howard S. Levie of the Judge Advocate General’s Office, Department 
of the Army. 

In line with the comments with respect to who is responsible for 
paying Philippine Army for periods of parole, I would like to further 
add and submit for the record what you asked of a prior witness. The 
Republic Act No. 303, passed in 1948, for the pay of officials and per- 
sonnel of the Philippine Government, the pay that would otherwise 
accrue to them during this period of occupation. This act was 
amended, had two amendments. It was amended in 1953 to include 
members of the Philippine Army. 

The act provides that they shall pay these individuals for the period 
during the occupation. The process was to give them a certificate to 
the effect—which would be redeemed within a period of 30 years. And 
that was further modified subject to the condition of the Treasury at 
that time, and further modified that any moneys received from the 
United States Government, such amounts would be deducted there- 
from. I would like to submit that for the record. 

(The information referred to follows:) 

H. No. 1953 

[Repustic Act No. 304] 

AN ACT To provide for the registration of the claims of all officers and employees of the 
Government of the Commonwealth of the Philippines, its branches and instrumentalities 
and the corporations owned or controlled by the Government and those of the free local 
civil governments, provincial, and municipal, duly organized for purposes or resistance 


against the enemy, to salaries and wages during the enemy or Japanese occupation of 
the Philippines, and to provide for the manner of their settlement 


Be it enacted by the Senate and House of Representatives of the Philippines 
in Congress assembled : 


SEcTION 1. Except as herein provided, the right of all officers, employees and 
persons under contract with the Government of the Commonwealth of the Philip- 
pines who, on the eighth day of December, nineteen hundred and forty-one, were 
serving in the classified or unclassified service of the national, provincial, city or 
municipal governments, including the University of the Philippines and the corp- 
orations owned or controlled by the Government, to such of their respective 
salaries, emoluments, fees, per diems, compensations or wages as have not been 
received by them by reason of the war, and those of the free local civil govern- 
ments, provincial and municipal, duly organized for purposes of resistance against 
the enemy, corresponding to the period from January first, nineteen hundred 
and forty-two, up to and including February twenty-sixth, nineteen hundred and 
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forty-five, or any portion of such period or before and subsequent thereto when 
they were in operation, as hereinbelow provided is, under the conditions pro- 
vided in this Act, hereby recognized. The recognition herein provided shall not 
extend to the salaries and wages of: (a) officers and enlisted personnel of the 
United States Army or Navy and commissioned officers of the United States 
Coast and Geodetic Survey and the United States Public Health and Quarantine 
Service on detail with the Government of the Commonwealth of the Philippines; 
(b) officers and employees found guilty after due trial in such cases made and 
provided by law, of treason, espionage, or any act constituting disloyalty to the 
Government of the Philippines or if the United States committed at any time dur- 
ing the enemy or Japanese occupation of the Philippines unless pardoned or 
granted amnesty; and (c) officers and employees who received salaries from 
the Refugee Government of the Commonwealth of the Philippines in the United 
States of America or elsewhere. Officers or employees who died on or before 
the date of the liberation of the province or city where assigned on the date of the 
occupation, but not later than February twenty-sixth, nineteen hundred and 
forty-five, shall have right to such salaries or wages under the conditions referred 
to in this section, up to the time of their death, if determinable, or the date they 
were last seen alive. The right to salaries or wages herein authorized shall be 
computed from the day of the occupation of each province or city by the Japanese 
up to the date of the liberation thereof, the date of occupation or liberation, as 
the case may be, of the capital to be deemed as the date of the occupation or 
liberation of the province respectively. 

Sec. 2. The Treasurer of the Philippines shall, upon application, and within 
one year from the approval of this Act, and under such rules and regulations as 
may be promulgated by the Secretary of Finance, acknowledge and file requests 
for the recognition of the right to the salaries or wages as provided in section one 
hereof, and notice of such acknowledgment shall be issued to the applicant which 
shall state the total amount of such salaries or wages due the applicant, and 
certify that it shall be redeemed by the Government of the Philippines within ten 
years from the date of their issuance without interest: Provided, That upon ap- 
plication and subject to such rules and regualtions as May be approved by the 
Secretary of Finance,.a certificate of indebtedness may be issued by the Treasurer 
of the Philippines covering the whole or a part of the total salaries or wages the 
right to which has been duly acknowledged and recognized, provided that the face 
value of such certificate of indebtedness shall not exceed the amount that the 
applicant may need for the payment of (1) obligations subsisting at the time 
of the approval of this Act for which the applicant may directly be liable to the 
Government or to any of its branches or instrumentalities, or the corporations 
owned or controlled by the Government, or to any citizen of the Philippines, or to 
any association or corporation organized under the laws of the Philippines, who 
may be willing to accept the same for such settlement; (2) his taxes, and (3) 
government hospital bills of the applicant: Provided, further, That such settle- 
ment shall be effected by indorsement of said certificate, such indorsement to be 
annotated on the instrument: Provided, furthermore, That no certificate shall be 
transferred or ceded by indorsement more than once nor at a discount rate ex- 
ceeding two per centum per annum: And provided, also, That investment funds or 
banks or other financial institutions owned or controlled by the Government shall, 
subject to availability of loanable funds, and any provision of their charters, 
articles of incorporation, by-laws, or rules and regulations to the contrary not- 
withstanding, accept or discount at not more than two per centum per annum for 
ten years such certificate for the following purposes only: (1) the acquisition of 
real property for use as the applicant’s home, or (2) the building or construction 
or reconstruction of the residential house of the payee of said certificate: 
Provided, finally, That if certificates of indebtedness have been issued to an 
officer or employee, his back pay at the end of ten years from the date of the 
approval of this Act shall be equal to the amount due him under the provisions of 
this Act minus the full and total face value of the certificates of indebtedness 
issued to him in the interim. Failure to file the application within the time here- 
in provided for will forfeit whatever right there may be to any back salary or 
wage which otherwise should have been due the applicant. 

Sec. 3. The total of the back pay, the right to which may by application be 
established, shall be computed at the rate of salary, emolument, fee, per diem, 
compensation or wage subsisting on January first, nineteen hundred and forty- 
two in the ease of offices located in the City of Manila, and on the date imme- 
diately preceding that on which the provincial capital or the city was occupied 
by the enemy in the case of offices located in the provinces, cities, and munici- 
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palities, and shall be an obligation of the branch, instrumentality, or unit of the 
Government that employed the officer or employee concerned on December eight, 
nineteen hundred forty-one: Provided, That if the office of employment on the 
latter date has been converted into, or merged with, another, or is no longer exist- 
ing such as those of the resistance movement, the payment shall be borne by the 
governmental branch or entity wherein the applicant is employed on the date of 
the approval of this Act: or when not so employed in any governmental unit on 
the date of the approval of this Act, the corresponding obligation shail pertain 
to the National Government. 

Sec. 4. At the end of each fiscal year, the National Government shall be reim- 
bursed by the province, city, municipality, the University of the Philippines, or 
the corporation owned or controlled by the Government, whichever is concerned, 
for the amount of the annual contribution made by the former to the sinking 
fund created in this Act to meet the total of the back pay which shall accrue and 
be payable to their officers and employees at the end of ten years from the ap- 
proval of this Act. Upon failure to make such reimbursement, the Treasurer of 
the Philippines is hereby directed to withhold from any amount due from the 
National Government to the province, city, municipality, the University of the 
Philippines, or the corporation owned or controlled by the Government, such 
sums as will be sufficient to make the corresponding reimbursement above pro- 
vided, unless otherwise exempted therefrom in accordance with law. 

Src. 5. The salaries or wages or certificates of indebtedness herein provided, 
shall be exempt from attachment or levy, except for the payment of taxes or 
obligations for which the particular officers or employees may be directly liable 
as provided in this Act. Any amount of back pay received by an officer or em- 
ployee under the provisions of this Act, whether in cash or by means of the 
certificate of indebtedness, shall be exempt from all taxes of every kind and 
nature. 

Sec. 6. In case of the death of an officer or employee entitled to the benefits 
of this Act, his legitimate heir or heirs or the legitimate assignee or indorsee of 
his certificate or certificates of indebtedness shall succeed to the rights of the 
said officer or employee thereto subsisting at the time of his death. 

Sec. 7. The three-months advance salary given pursuant to Administrative 
Order Numbered One hundred sixty-seven, dated December twelve, nineteen hun- 
dred and forty-one and Commonwealth Act Numbered Six hundred seventy-six, 
and the two months’ gratuity paid under Administrative Order Numbered 
Twenty-seven, dated December seven, nineteen hundred forty-five, and Hxecutive 
Order Numbered BHighty-three, dated December twenty-four, nineteen hundred 
and forty-five, and any back pay received or to be received from the United 
States Government shall be deducted from the payment of the back pay. 

Sec. 8. A sinking fund is hereby created for the settlement of the registered 
rights to back pay recognized under the provisions of this Act or the redemption 
of the certificates of indebtedness issued thereunder, in such manner that the 
annual installment thereto, plus interest at the rate of five per centum per annum, 
shall equal the total face value of the registered back pay rights, the latter in- 
cluding all outstanding certificates of indebtedness issued thereunder. Such 
sinking fund shall be under the custody of the National Treasurer who shall 
invest it to earn not less than five per centwm per annum with either the Philip- 
pine National Bank, the Rehabilitation Finance Corporation, the Government 
Service Insurance System, or any other banking or investment institution under 
the control the National Government. 

Sec. 9. A standing annual appropriation is hereby made out of the general 
funds in the National Treasury not otherwise appropriated, of such sums as 
may be necessary to provide for the sinking fund mentioned in the last preceding 
section. Notwithstanding the provisions of sections one and eight of this Act, 
the obligation to be entered in the books of accounts of the Government by 
reason hereof shall be the face value of all certificates of indebtedness issued 
and outstanding. 

Sec. 10. There is hereby appropriated out of the general funds in the Na- 
tional Treasury not otherwise appropriated the sum of fifty thousand pesos for 
such administrative expenses as may be authorized by the President of the 
Philippines to carry out the provisions of this Act. 

Sec. 11. This Act shall take effect upon its approval. 

Approved, June 18, 1948. 
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H. No. 3133 
[Repvusiic Act No. 800] 


AN ACT To amend sections one, two, and eight of Republic Act Numbered Three hundred 
and four so as to include elective officials who held over in their positions as recipients of 
the benefits of said act, and to authorize the issuance and use of certificates of indebted- 
ness for the purchase of public lands, and to authorize the negotiability of certificate 
of indebtedness and for other purposes 
Be it enacted by the Senate and House of Representatives of the Philippines 

in Congress assembled: 

SEcTIoN 1. Sections one, two and eight of Republic Act Numbered Three hun- 
dred and four are hereby amended to read as follows: 

“SEcTION 1. Except as herein provided, the right of all officers, employees and 
persons under contract with the Government of the Commonwealth of the Philip- 
pines who, on the eighth day of December, nineteen hundred and forty-one, were 
serving in the classified or unclassified service of the national, provincial, city 
or municipal governments, including the University of the Philippines and the 
corporations owned or controlled by the Government, as well as elective pro- 
vincial and municipal officials who held over in their respective offices after the 
termination of the term of their office, to such of their respective salaries, emolu- 
ments, fees, per diems, compensations or wages as have not been received by 
them by reason of the war, and those of the free local civil governments, pro- 
vincial and municipal, duly organized for purposes of resistance against the 
enemy, corresponding to the period from January first, nineteen hundred and 
forty-two, up to and including February twenty-sixth, nineteen hundred and 
forty-five, or any portion of such period or before and subsequent thereto, when 
they were in operation, as hereinbelow provided is, under the conditions pro- 
vided in this Act, hereby recognized. The recognition herein provided shall not 
extend to the salaries and wages of: (a) Officers and enlisted personnel of the 
United States Army or Navy and commissioned officers of the United States 
Coast and Geodetic Survey and the United States Public Health and Quarantine 
Service on detail with the Government of the Commonwealth of the Philippines : 
(b) Officers and employees found guilty after due trial in such cases made and 
provided by law, of treason, espionage, or any act constituting disloyalty to the 
Government of the Philippines or of the United States committed at any time 
during the enemy or Japanese occupation of the Philippines unless pardoned or 
granted amnesty; and (c) Officers and employees who received salaries from 
the Refugee Government of the Commonwealth of the Philippines in the United 
States of America or elsewhere. Officers or employees who died on or before 
the date of the liberation of the province or city where assigned on the date of 
the occupation, but not later than February twenty-sixth, nineteen hundred and 
forty-five, shall have right to such salaries or wages under the conditions referred 
to in this section, up to the time of their death, if determinable, or the date they 
were last seen alive. The right to salaries or wages herein authorized shall be 
computed from the day of the occupation of each prevince or city by the Japanese 
up to the date of the liberation thereof, the date of occupation or liberation, as 
the case may be, of the capital to be deemed as the date of the oecupation or 
liberation of the province respectively. 

“Sec. 2. The Treasurer of the Philippines shall, upon application, and within 
one year from the approval of this Act, and under such rules and regulations as 
may be promulgated by the Secretary of Finance, acknowledge and file requests 
for the recognition of the right to the salaries or wages as provided in section one 
hereof, and notice of such acknowledgment shall be issued to the applicant which 
shall state the total amount of such salaries or wages due the applicant, and 
certify that it shall be redeemed by the Government of the Philippines within 
ten years from the date of their issuance without interest: Provided, That upon 
application and subject to such rules and regulations as may be approved by the 
Secretary of Finance, a certificate of indebtedness may be issued by the Treasurer 
of the Philippines covering the whole or a part of the total salaries or wages the 
right to which has been duly acknowledged and recognized, provided that the 
face value of such certificate of indebtedness shall not exceed the amount that 
the applicant may need for the payment of (1) obligations subsisting at the time 
of the approval of this Act for which the applicant may directly be liable to the 
Government or to any of its branches or instrumentalities, or the corporations 
owned or controlled by the Government, or to any citizen of the Philippines, or 
to any association or corporation organized under the laws of the Philippines, 
who may be willing to accept the same for such settlement; (2) his taxes; 





601 


‘(3) Government hospital bills of the applicant; (4) land purchased by him from 
the public domain; and (5) any amount received by the applicant as gratuity or 
pension which he has to refund to the Government or to any of its branches or 
instrumentalities: Provided, further, That such settlement shall be effected by 
indorsement on the instrument: Provided, furthermore, That no certificate shall 
be transferred or ceded by indorsement more than once nor at a discount rate 
exceeding two per centum per annum: And provided, also, That any person 
who is not an alien, bank or other financial institution at least sixty per centwm 
of whose capital is owned by Filipinos may, notwithstanding any provision of 
its charter, articles of incorporation, bylaws, or rules and regulations to the con- 
trary, accept or discount at not more than three and one-half per centum per 
annum for ten years a negotiable certificate of indebtedness which shall be issued 
by the Treasurer of the Philippines upon application by a holder of a back-pay 
acknowledgment: Provided, finally, That if certificates of indebtedness have been 
issued to an officer or employee, his back pay at the end of ten years from the date 
of the approval of this Act shall be equal to the amount due him under the 
provisions of this Act minus the full and total face value of the certificates of 
indebtedness issued to him in the interim. Failure to file the application within 
the time herein provided for will forfeit whatever right there may be to any 
back salary or wage which otherwise should have been due the applicant. 

“Sec. 8. A sinking fund is hereby created for the settlement of the registered 
rights to back pay recognized under the provisions of this Act or the redemption 
of the certificate of indebtedness issued thereunder, in such manner that the 
annual installments thereto, plus interest at the rate of five per centwm per 
annum, shall equal the total face value of the registered back pay rights, the 
latter including all outstanding certificates of indebtedness issued thereunder. 
Such sinking fund shall be under the custody of the National Treasurer who 
shall invest it to earn not less than five per centum with either the Philippine 
National Bank, the Rehabilitation Finance Corporation, Government Service 
Insurance System, or any other banking or investment institution under the 
control of the National Government: Provided, That beginning with the fiscal 
year nineteen hundred and fifty-two, the standing annual appropriation pro- 
vided for in section nine shall be used to effect partial payment of back pay 
certificates of indebtedness in an amount equivalent to one-tenth (1/10) of the 
back pay rights originally acknowledged which in no case shall exceed one 
thousand pesos annually and said payment to continue until the total back pay 
shall have been fully satisfied: And provided, further, That certificates of in- 
debtedness, which shall hereafter be issued and assigned for the payment of 
taxes and hospital bills pursuant to the provisions of this Act, are hereby 
authorized to be redeemed out of the appropriation provided for in section nine, 
any provision of this Act to the contrary notwithstanding.” 

Sec. 2. Officers and enlisted men of the Armed Forces of the Philippines 
entitled to the benefits of Republic Act Numbered Three hundred and four, but 
who have not filed their application within the period set forth in section two 
thereof, shall do so within one year from the approval of this Act. 

Sec. 3. This Act shall take effect upon its approval. 

Approved, June 21, 1952. 

H. No. 1228 

[Repusiic Act No. 897] 

AN ACT To further amend Republic Act Numbered Three hundred and four by extending 
the benefits of the law to members of the Philippine Army and of recognized guerrilla 
forces and officers of the Philippine Scouts and by allowing the use of certificates of 
indebtedness for the purchase of public lands and Government properties, and for 
payment of obligations subsisting at the time of approval of this Act 
Be it enacted by the Senate and House of Representatives of the Philippines in 

Congress assembled: 

Section 1. Section one of Republic Act Numbered Three hundred and four, 
as amended by Republic Act Numbered Bight hundred, is further amended to 
read as follows: 

“Section 1. Hacept as herein provided, the right of all officers, employees, and 
persons under contract with the Government of the Commonwealth of the Philip- 
pines, including officers and enlisted men of the Philippine Army and officers 
of the Philippine Scouts given assimilated ranks and relative seniority in the 
Philippine Army, who, on the eighth day of December, nineteen hundred and 
forty-one, or after but not later than the twenty-fifth day of May, nineteen 
hundred and forty-two in the case of officers and enlisted men of the Philippine 
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Army and officers of the Philippine Scouts hereinabove mentioned, or any time 
thereafter in the case of those civilians who volunteered to join the resistance 
movements, who were serving in the classified or unclassified service of the 
national, provincial, city, or municipal governments, including the University 
of the Philippines and the corporations owned or controlled by the Government, 
as well as elective provincial and municipal officials who held over in their 
respective offices after the termination of the term of their office, to such of 
their respective salaries, emoluments, fees, allowances, per diems, compensations, 
or wages as have not been received by them by reason of the war, and those 
of guerrilla forces duly recognized by the Army of the United States and of 
the free local civil governments, provincial and municipal, including military 
commissions Which served as courts of justice thereof, duly organized for pur- 
poses of resistance against the enemy, corresponding to the period of January 
first, nineteen hundred and forty-two, up to and including September twenty- 
three, nineteen hundred and forty-five, or up to and including September twenty- 
six, nineteen hundred and forty-five, in the case of members of the Philippine 
Army or of recognized guerrilla forces and officers of the Philippine Scouts 
hereinabove mentioned, or any portion of such period or before and subsequent 
thereto when they were in operation as hereinabove provided is, under the 
conditions provided in this Act, hereby recognized. The recognition herein pro- 
vided shall not extend to the salaries and wages of (@) officers and enlisted 
personnel of the United States Army or Navy and commissioned officers of 
the United States Coast and Geodetic Survey and the United States Public 
Health and Quarantine Service on detail with the Government of the Common- 
wealth of the Philippines, except as otherwise provided in this section; (}b) 
officers and employees found guilty after due trial in such cases made and pro- 
vided by law, of treason, espionage, or any act constituting disloyalty to the 
Government of the Philippines or the United States committed at any time 
during the enemy or Japanese occupation of the Philippines; and (c) officers 
and employees who received salaries from the Refugee Government of the 
Commonwealth of the Philippines in the United States of America or elsewhere. 
Officers or employees who died on or before the date of the liberation of the 
province or city where assigned on the date of the occupation shall have the 
right to such salaries or wages under the conditions referred to in this section, 
up to the time of their death, if determinable, or the date they were last seen 
alive. The right to salaries or wages herein authorized shall be computed from 
the day of the occupation of each province or city by the Japanese up to the 
date of the liberation thereof, the date of occupation or liberation, as the 
case may be, of the capital to be deemed as the date of the occupation or 
liberation of the province, respectively : Provided, That the right to such salaries 
and wages shall be computed from the date last paid in the case of members 
of the Philippine Army and officers of the Philippine Scouts specifically 
mentioned herein.” 

Sec. 2. Section two of the said Act, as amended by Republic Act Nnumbered 
Light hundred, is further amended to read : 

“Sec. 2. The Treasurer of the Philippines shall, upon application of all 
persons specified in section one hereof and within one year from the approval of 
this amendatory Act, and under such rules and regulations as may be pro- 
mulgated by the Secretary of Finance, acknowledge and file requests for the 
recognition of the right to the salaries or wages as provided in section one hereof, 
and notice of such acknowledgment shall be issued to the applicant which shall 
state the total amount of such salaries or wages due the applicant, and 
certify that it shall be redeemed by the Government of the Philippines within 
ten years from the date of submission, without interest; Provided, That upon 
application and subject to such rules and regulations as may be approved by 
the Secretary of Finance, a certificate of indebtedness may be issued by the 
Treasurer of the Philippines covering the whole or a part of the total salaries 
or wages the right to which has been duly acknowledged and recognized, pro- 
vided that the face value of such certificate of indebtedness shall not exceed the 
amount that the applicant may need for the payment of (1) obligations sub- 
sisting at the time of the approval of this amendatory Act for which the applicant 
may directly be liable to the Government or to any of its branches or instrumen- 
talities, or the corporations owned or controlled by the Government, or to any 
citizen of the Philippines, or to any association or corporation organized under 
the laws of the Philippines, who may be willing to accept the same for such 
settlement: (2) his taxes; (3) government hospital bills of the applicant; 
(4) lands purchased or leased or to be purchased or leased by him from the public 
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domain; aud (5) any amount received by the applicant as gratuity or pension 
which he has to refund to the Government or to any of its branches or instrumen- 
talities: Provided, further, That such settlement shall be effected by indorse- 
ment on the instrument: Provided, furthermore, That no certificate shall be 
transferred or ceded by indorsement more than once, nor at a discount rate 
exceeding two per centum per annum: And provided, also, That any person 
who is not an alien, bank or other financial institution at least sixty per centum 
of whose capital is owned by Filipinos may, notwithstanding any provision of 
its charter, articles of incorporation, by-laws, or rules and regulations to the 
contrary, accept or discount at not more than three and one-half per centum 
per annum for ten years a negotiable certificate of indebtedness which shall be 
issued by the Treasurer of the Philippines upon application by a holder of back 
pay acknowledgment: Provided, furthermore, That in the case of members of 
the Philippine Army and of recognized guerrilla forces and the Philippine Scouts 
herein mentioned who may apply for recognition of their back pay salaries, 
wages, per diems and/or allowances under the provisions of this amendatory 
Act, such back pay acknowledgment shall certify that it shall be redeemed by 
the Government of the Philippines within thirty years from the date of its 
issuance without interest depending upon the availability of funds which shall 
be determined by the Treasurer of the Philippines: Provided, finally, That if 
certificates of indebtedness have been issued to an officer or employee, his back 
pay at the end of ten years from the date of the approval of this Act, or in the 
case of members of the Philippine Army and of recognized guerrilla forces and 
the Philippine Scouts herein mentioned thirty years from the date of the ap- 
proval of this amendatory Act, shall be equal to the amount due him under the 
provisions of these Acts minus the full and total face value of the certificates 
of indebtedness issued to him in the interim. Failure to file the application within 
the time herein provided for will forfeit whatever right there may be to any 
back salary or wage which otherwise should have been due the applicant.” 

Sec. 3. Section three of Republic Act Numbered Three hundred and four is 
hereby amended to read as fololws: 

“Src. 3. The total of the back pay, the right to which may by application be 
established, shall be computed at the rate of salary, emolument, fee, allowance, 
per diem, compensation or wage subsisting on January first, nineteen hundred 
and forty-two in the case of offices located in the City of Manila, and on the 
date immediately preceding that on which the provincial capital or the city was 
occupied by the enemy in the case of offices located in the provinces, cities, and 
municipalities, and shall be an obligation of the branch, instrumentality, or unit 
of the Government that employed the officer or employees concerned on December 
eight, nineteen hundred and forty-one: Provided, That if the office of employ- 
ment on a later date has been converted into, or merged with, another, or is 
no longer existing such as those of the resistance movement, the payment shall 
be borne by the governmental branch or entity wherein the applicant is employed 
on the date of the approval of this Act or when not so employed in any govern- 
mental unit on the date of the approval of this Act, the corresponding obligation 
shall pertain to the National Government: Provided, further, That in the cases 
of officers and enlisted men of the Philippine Army and of recognized guerrilla 
forces and officers of the Philippine Scouts, the back pay shall be computed on 
the basis of: (1) the authorized pay and allowances for Philippine Army per- 
sonnel subsisting on April nine, nineteen hundred and forty-two, and (2) the 
rank held in the Philippine Army on May seven, nineteen hundred and forty- 
two, in the case of officers and enlisted men of the Philippine Army and officers 
of the Philippine Scouts, or the rank in which recognized by and on the date 
of the induction of such officers or enlisted men into the Army of the United 
States in the case of members of recognized guerrilla forces: Provided, finally, 
That in cases of members of military commissions, the back pay shall be com- 
puted on the basis stated on the next preceding proviso.” 

Sec. 4. Section seven of Republic Act Numbered Three hundred and feur is 
hereby amended to read as follows: 

“Sec. 7. The three-months advance salary given pursuant to Administrative 
Order Numbered One hundred and sixty-seven, dated December twelve, nineteen 
hundred and forty-one and Commonwealth Act Numbered Six hundred and 
seventy-six, and the two months’ gratuity paid under Administrative Order 
Numbered Twenty-seven, dated December seven, nineteen hundred and forty- 
five, and Executive Order Numbered Wighty-three, dated December twenty- 


four, nineteen hundred and forty-five, shall be deducted from the payment of 
the back pay.” 
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See. 5, Notwithstanding any provision of Republic Act Numbered Three hun- 
dred and four, as amended :—(1) the face value of any certificate of indebtedness 
which may be issued upon application of any member of the Philippine Army, 
a recognized guerrilla or an officer of the Philippine Scouts who may be entitled 
thereto, for the payment of any of his obligations to the Government or to any 
of its branches or instrumentalities, or the corporations owned or controlled by 
the Government, or to any citizen of the Philippines, or to any association or 
corporation organized under the laws of the Philippines, who may be willing to 
accept the same for such settlement, shall not exceed the amount of such obliga- 
tion subsisting on the date of approval of this Act; (2) the time limit for the 
filing of applications by or for members of the Philippine Army, recognized guer- 
rilla forces and Philippine Scouts herein mentioned shall be one year from the 
date of approval of this amendatory Act. 

Sec. 6. A Commission consisting of the Chairman of the Philippine Veterans 
Board, the Undersecretary of National Defense, and the National Treasurer shall 
be constituted in order to carry out the provisions of this law with reference to 
the granting of back pay to USAFFE personnel, recognized guerrillas, Philippine 
Scout officers and men with assimilated ranks pursuant to section one of this law. 
The Commission shall be presided over by the Chairman of the Philippine Vet- 
erans Board. The National Treasurer shall issue back pay certificates in accord- 
ance with the resolutions of this Commission. The Commission is authorized 
to request the President of the Philippines for such personnel as it may need from 
any other office or department. 

Sec. 7. Notwithstanding any provision of this Act, certificates of back pay to 
be issued by the Commission set up in section six shall not exceed a total amount 
of five million pesos a year. 

Sec. 8. This Act shall take effect upon its approval. 


Approved, June 20, 1953. 


H. No. 2040 
[RePuBLic Act No. 898] 


AN ACT AMENDING REPUBLIC ACT NUMBERED TWO HUNDRED 
SEVENTY-FIVE FIXING THE SALARIES OF THE INSURANCE COMMIS- 
SIONER AND THE ASSISTANT INSURANCE COMMISIONER. 

Be it enacted by the Senate and House of Representatives of the Philippines in 

Congress assembled: 


SEcTION 1. Section one of Republic Act Numbered Two hundred seventy-five 
is hereby amended to read as follows: 

“SecTIon 1. The bureau heretofore called the Bureau of Banking shall here- 
after be known as the Office of the Insurance Commissioner and the Bank Com- 
missioner and the Assistant Bank Commissioner shall hereafter be called respec- 
tively the Insurance Commissioner and the Assistant Insurance Commissioner. 
The Insurance Commissioner shall receive an annual salary of ten thousand pesos 
and the Assistant Insurance Commissioner, seven thousand two hundred pesos.” 

Sec. 2. This Act shall take effect upon its approval. 


Approved, June 20, 1953. 


Mr. Brooks. Thank you very much. You have made a very strong 
statement. I would like to ask you a few questions, though. 

First, in reference to the last portion of your rem: arks, it seems to 
me that weakens your case some, because it is, in effect, a statement 
that the Philippine Government has taken over the obligation to pay 
the members of the Philippine Army as contrasted to the Philippine 
Scouts, and they made no provision for the Philippine Scouts; did 
they / 

Mr. McCoot. No, sir; they didn’t. 

Mr. Brooks. It may be the mode of paying is not the mode that you 
and I would adopt. It may be that it is not the amount we would 
pay them. But, nevertheless, they feel the obligation to take care of 
the Philippine Army; ; don’t they ? 
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Mr. McCoot. Except that they have a claim with our Government 
at this time for us to pay that amount. 

Mr. Brooks. Of course, I think 62 countries out of the world have 
claims with the United States Government to pay something locally. 
And, incidentally, and unfortunately, we pay many millions a year 
in those claims. } : 

But, coming back, they have recognized their obligation to pay their 
own troops. So their own troops will ultimately be paid something, 
whereas the Filipino Scouts that were our own troops, are not included 
at all, except in your memorandums. . 

I want to ask you this, if I may: Suppose the committee decides to 
go ahead, as they did last year, and insert the provision for the 
Philippine Scouts, is there any reason why we could not insert a 
stipulation in such a provision which would expressly exclude those 
members of the Philippine Scouts that were paid at any time in this 
period by the Japanese Government or the Japanese forces? There 
is no reason why we couldn't include that; is there / 

Mr. McCoor. No, sir, Mr. Chairman; there isn’t. 

Mr. Brooks. I rather agree with you that if these people—in fact 
I do agree with you, if they were paid by the Japanese Government, 
that they should not for the same period of time receive any pay from 
the United States. 

Mr. McCoo. In all fairness, there, Mr. Chairman I think we 
should consider before we would do that whether or not the other 
Scouts may have been employed by various businesses, or they may 
have farmed or they may ase run a grocery store or what have you. 
They were employed. Are we discriminating because they worked for 
the enemy versus working for us there ? 

Mr. Brooks. That was your point exactly, that they were working 
for the enemy and you didn’t think that we should pay them. 

Mr. McCoon. Right. 

Mr. Brooks. So in following your point, I would say if they were 
working for the enemy, we could if we wished to put in a stipulation 
that they would not necessarily be covered. 

Mr. McCoon. Might I ask this question, Mr. Chairman: If by their 
own affidavits, which they had submitted upon their return to military 
control, they indicated they had other means of employment which 
gave them a reasonable means of livelihood, do we have two categories 
there, one of which merely because it was the enemy, and he earned a 
livelihood we might be discriminating as against the other ? 

Mr. Brooks. You drew the line, Mr. McCool, so we are following 
your thought. 

Mr. McCoot. I appreciate that, sir. 

Mr. Brooxs. Another question: You referred to this cost of $44 
million. You don’t mean that taking care of this amendment would 
cost $44 million. You mean the obligation of taking care of the entire 
Philippine Army would cost 44 million; isn’t that it? 

Mr. McCoor. That is it. No administrative costs are included. 
Merely benefits that would be derived if it were extended to the 
Philippine Army. 

Mr. Brooks. Soif the Philippine were excluded, and just the Philip- 
pine Scouts, it would run $2,640,000? 

Mr. McCoot. Yes, sir. 
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Mr. Brooks. If you take out those 23 percent, I think you said, that 
received pay from the Japanese Government, you would reduce that 
further, wouldn’t you ¢ 

Mr. McCoou. Yes, sir. 

Mr. Brooxs. And what amount would that reduce it? 

Mr. McCoot. Somewhere around 2 million. 

Mr. Brooxs. It would reduce it to 2 million or by 2 million. 

Mr. McCoot. To approximately 2 million. 

Mr. Brooxs. Down to2 million. 

All right, Mrs. St. George. 

Mrs. Sr. Grorcr. Of course, I was not here last year when this 
subject was debated. I must say, Mr. McCool’s statement, I think, 
puts a very different picture before us. First of all, to simplify the 
matter as it strikes me, it seems to me that we are not discriminating 
at all against the Scouts but we are discriminating between good 
Scouts and bad Scouts. In other words, out of 12,000 we are taking 
care of 6,000 in any case. There are still 6,000 that are debatable. 
Isn’t that true ? 

Mr. McCoot. Yes, ma’am. 

Mrs. Sr. Grorer. And many of those may prove their point and 
receive a certain amount of payment, back pay, that they are entitled 
to. So it seems to me that we have got to go into this question very 
much more carefully than I had originally imagined, because first of 
all I was inclined to think that it was a small amount of money and 
these people deserved it. I also think your figure is very significant, 
on page 5, where you say the recent check of the 600 random Scout 
cases referred to above also reveal that 145, or 24 percent, of the in- 
dividuals concerned, were employed by Japanese organizations or by 
the puppet government. Would you say that that 24 percent probably 
would be true of this whole 6,000? 

Mr. McCoo. The cases were selected at random; so it should. 

Mrs. Sr. Grorce. It should take care of that? 

Mr. McCoot. It should. 

Mrs. Str. Grorce. I was recently in the Philippines and I heard a 
good deal of discussion about this. I know that our Embassy felt that 
the question had not been handled as thoroughly and as exhaustively 
as it should be at that time. That applied to the military, also. 

Mr. Brooks. Members of the committee, I, of course, don’t want 
to cut off anybody asking any questions now. It was my thought that 
when we began that we would have about a 5-minute executive session. 
Itis5to12now. So if we do have that we would have to adjourn now. 
We do have another bill tomorrow, and we have a witness coming 
from a distant point; isn’t that right? 

Mr. Ducanver. He said he could stay over until tomorrow morning. 

Mr. Brooxs. Why not do this: Go into executive session now, and 
Mr. McCool, you could be back in the morning, couldn’t you, to answer 
questions / 

Mr. McCoo. Yes, sir. 

Mr. Morris. Could I take about half a minute, Mr. Chairman? 
In view of the statement I made before, I would like for it to go in the 
record at this time I agree with Congresswoman St. George; this state- 
ment has thrown an entirely different light on the matter to me. 

Mr. Price. When we get into executive session 
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Mr. Morrts. I made that statement in the record. I want to say 
further that the only objection that I see at this time, definitely, is 
that you shouldn’t have put the burden upon the claimant. I think 
the burden ought to be on the Government; it ought to be assumed. If 
they did draw pay from the enemy or if they went home and lived a 
normal life, I agree with you at this time at least that they shouldn’t 
receive pay. 

Mr. Brooks. If there is no objection we will go into executive ses- 
sion. Following that we will adjourn until tomorrow morning at 10 
o'clock. If you can be here, Mr. McCool, we would appreciate it. 

Mr. McCoou. Yes, sir. 

Mr. Brooks. Very weil. 

(Whereupon, at 11:55 a. m., the subcommittee adjourned to recon- 
vene at 10a. m., Thursday, March 7, 1957.) 


House oF RepreseNTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
Suscommirres No. 1, 
Washington, D.C., Thursday, March 7, 19857. 

The subcommittee met at 10 a. m, the Honorable Overton Brooks, 
chairman of the subcommittee, presiding. 

Mr. Brooks. We are not quite through with the witness we had yes- 
terday, Mr. McCool. We also have Mr. O’Neal, Ambassador from the 
Philippines, and a distinguished former Member of the Congress. 1 
think we can finish with Mr. O’Neal today. 

Mr. Brooxs. Now sir, the members want to ask questions of you, and 
I think I was the only one who had that opportunity yesterday, we 
might as well begin here. 

Mr. McCoor. Mr. Chairman, may I make just one statement with 
respect to the statement I made yesterday ? 

Mr. Brooks. Yes. 

Mr. McCoo. I would like to correct a statement I made with re- 
spect to Public Act 304 a copy of which I submitted to the committee. 

I stated the arrears in pay which might be obtained from the United 
States would be deducted from the amount of pay which the Philip- 
pine Government had obligated itself to pay the Philippine Army. 

That is not correct. Under an amendment to the act which brought 
the Philippine Army under the coverage of the act, that proviso was 
dropped. 

Mr. Brooks. Any questions? 

Mr. Winsreap. Is it not true when the Japanese took over the 
Philippines practically everybody were prisoners of war ? 

Mr. McCoo. Yes, but the condition changed greatly. 

We did not consider the entire island on that status. 

Mr. Wrinsreap. Practically everybody was subject to that:treatment, 
and even the people that were turned out were released because they 
did not have accommodations to keep them as prisoners. 

Mr. McCoot, That is true. The Japanese didn’t want to bear the 
cost of accommodation of these prisoners. 

Mr. Wrysteap. You did compensate about half the number, and 
there are about 6,000 now ? 

Mr. McCoo... Yes. 
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Mr, Wiysteap., And the burden of proof was that these persons did 
not do certain things? 

Mr. McCoot. Yes sir. 

As I indicated in. my statement, even though our policy was that 
proof rested with the individual we did make every effort possible to 
get all the records to develop a case. ; 

For example in 1949 we found a number of these cases could not be 
developed except by going out in the field. Weestablished quite a staff 
of investigators who went out into the field and resolved these matters. 

Even though stated in our policy we did everything possible to go 
out and investigate and prove the case one way or another. Please 
bear in mind most of the records were destroyed and we had to rely 
upon. affidavits and questions when they returned. 

Mr. Winsreap. In other words all of these people filed statements 
with you / 

Mr. McCoot. Yessir. 

Mr. Brooks. Mrs. St. George / 

Mrs. Sr. Grorcre. I will withhold any questions I have for the 
present. 

Mr. Brooxs. Mr. Morris? 

Mr. Morris. Do you not think it an awfully bad policy where a con- 
tractual relation was entered into between our Government and these 
people in question, and where they were declared either surplus or 
whatever you might call it, without any action on their part, to put 
the burden of proof upon them to show their entitlement to pay ? 

When people enter into a contract the burden of proof ought to be 
upon the person who claims breach of contract which the Army is 
claiming. 

It seems to me this directorate itself was harsh even though you 
say the policy was not to carry that out, but the very thought of put- 
ting the burden upon a person who is not alleging a breach, and when 
you allege a breach of contract and go into court you must make an 
affirmative statement and prove it by a preponderance of the evidence 
and in a criminal case the allegation of crime must be proven beyond 
a reasonable doubt, so that it seems to me your policy was unwise to 
start with. 

Mr. McCoot. These men were enlisted in our service and under the 
Missing Persons Act when they were captured they were put in the 
other category either as missing in action or captured. 

Under the implementation of this act we said if those individuals 
participated in guerrilla activities or anti-Japanese activities, were 
subjected to undue hardship because of their former military status 
we would determine them to be in a no-casualty or no-pay status. 

Outside of our records we know nothing beyond their capture and 
have no records whatsoever. Most of the records were destroyed, which 
had existed over there, so that we had no means other than to ask the 
individual to fill out a questionnaire and reveal to us what happened 
to him in this interim. 

To a great extent and based on that, although we went out and 
secured affidavits from governors of provinces we established field 
investigation teams and sent these teams all over the island to get every 
scrap of paper from hospitals, news papers, and what-have-you, and 
extracted those and put them in the files, so that we had no alternative 
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but to rely on these individuals to process these claims. But we did 
everything we could to assist in the final determination of the case. 

It is a unique situation with which we were faced. 

On the United States personnel of course we have excellent records, 
service records, morning reports, rosters, and what-have-you, but this 
situation was completely void with respect to the Philippine Army 
and the Philippine Scouts. 

Mr. Morris. My question is, do you not think it a bad legal situation 
to put the burden of proof upon the individual even though you say 
you have not proceeded that way ? 

Mr. McCoot. It might well have been left out of our policy. 

Mr. Brooks. I do not fully wnderstand why your records are so 
good as to our own personnel, and I assume you mean American 
citizens who were in the Army and, yet, your records were so meager 
in reference to our own personnel who were in the Philippine Scouts, 
because they were our own personnel, and I would like to inquire why 
your records were so meager as to the Scouts and so good as to our 
American personnel ? 

Mr. McCoo. I probably overemphasized that, Mr. Chairman. 
When the American forces and the Philippine Scouts were captured, 
after that the records ceased to be generated but when we picked up 
on the American personnel we had a great deal more records. That 
is likewise true with respect to the Philippine Scouts. 

Mr. Brooks. Speaking of the Philippine Scouts how were your 
records ¢ 

Mr. McCoor. We had their enlistment records back here. 

Mr. Brooks. You have pretty good records covering them ? 

Mr. McCoor. As to their being prisoners of war. 

Mr. Brooxs. Do you mean your records were as good as our own? 

Mr. McCoou. They were either captives during the duration of the 
war or they were guerrillas. I think in October the most of them 
were released so that we know now as to what they did from then on 
developed from information they later gave us, and the later investi- 
gations covered from the fall of the Philippines to the return of the 
Philippines which is the period at issue, of course. 

Mr. Brooxs. When were these Philippine Scouts discharged from 
the Army ? 

Mr. McCoox. Upon their return to military control, they were either 
separated from the service, or remained in, and there was a phase-out 
of the Philippine Scouts on September 30, 1949. Those having United 
States citizenship were afforded the opportunity to reenlist, and cer- 
tain of the Scouts who had long periods of service, but others were not 
afforded the opportunity to reenlist. 

Mr. Devereux. Then it was recognized they were still in the mili- 
tary service ? 

Mr. McoCoou. Yes, sir. 

Mr. Devereux. You made reference to the fact that they were in 
a military status when they were prisoners of war. Now, how did 
their status change? 

Mr. McCoon. I should have made the statement that because of 
their military status—they were not separated from the service, and 
we have never contended that. 

Mr. Devereux. They were active in service all that time? 

Mr. McCoon. Yes, sir. 
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Mr. Van Zanpr. Is it not true after the beginning of the war General 
MacArthur or someone told these people to get in there and fight, and 
to conduct guerrilla warfare ? 

Mr. McCoox. Yes, sir. 

Mr. Van Zanpvr. So that they actually had instructions to con- 
tinue as a part of our military machine? 

Mr. McCoor. Yes, sir, for any guerrillas, and any personnel we 
found to be guerrillas they were recognized and given full-pay status 
for that period. . 

Mr. Van Zanpr. I am trying to establish eligibility and when you 
say “guerrillas” does that guerrilla have to first be a scout, or, could 
he be a Filipino citizen who previously had no relation with the 
Scouts, but who did participate in guerrilla activities? 

Mr. McCoor. Yes. The Philippine Scouts became guerrillas and 
civilians became guerrillas and were later recognized and military 
status was conferred upon them. 

Mr. Devereux. This question of some of the junior officers per- 
haps, and noncommissioned officers and privates who worked for the 
Japanese Government, you say perhaps they did not have the pres- 
sure put upon them that the senior officers had in order to get them 
to work for the puppet government ! 

Mr. McCoou. We think it is understandable that senior or higher 
grade officers because of the influence they might have on the masses, 
that if the Japanese could get them to take a position of influence, that 
it would have a very great influence upon the population as a whole, 
although we do not believe that is necessarily true of the lower ranks. 

Also, there are cases where individuals allege they were “planted,” 
put there by guerrillas to gather intelligence and inform them and 
so forth, and if that could at all be established they were determined 
to be in the military status and paid. 

Mr. Deverrux. Have any cases come up since your first determina- 
tion that individuals were not entitled to compensation—have any 
cases come up where such decisions have been reversed ? 

Mr. McCoot. A redetermination ? 

Mr. Devereux. Yes. 

Mr. McCoon. Yessir. We make those every year. 

Mr. Devereux. At this time when many of their former associates 
are dead do you see any reasonable way where a redetermination could 
be made in many cases as of today ? 

Mr. McCoor. Not en masse, sir. But, on individual cases, yes. In 
other words if evidence is submitted today where we can by taking 
the files, and most of them are quite voluminous, and we can piece 
that together, and if we can put the next piece into the cloth, and if 
it looks solid to us we will so determine. 

Mr. Devereux. Of course, pratcically speaking it would be rather 
difficult for the family of a man who had died subsequent to that 
time to go ahead and accumulate additional evidence. You would 
agree to that, would you not? 

Mr. McCoot. Yes sir, particularly at this late date. 

Mr. Deverevx. You made a statement I am not too familiar with 
so far as law is concerned, that we do not recognize parolees. 

Upon what is that based ¢ 

Colonel Lzvie. The rules of warfare of the United States Army pro- 
hibit parole of members of the United States Army. 
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Mr. Devereux. I would like to see that myself. He refreshed my 
memory on that because I was not aware of it. We certainly did not 
prohibit parole during the Civil War. 

Colonel Levir. That is correct. 

Mr. Deverrux. How about World War I? 

Colonel Levir. It was not used in World War I, nor was it used in 
World War II. Under the laws published by the Army it is still pro- 
hibited. Oh, a man will be given parole or leave to go to a hospital 
for surgery, or something of the sort, but all such paroles are on a 
temporary basis. We prohibited any such basis with regard to the 
Philippines. 

Mr. Brooks. It is all one service, and if the Japanese said, “Here, 
we have thousands of people and they are starving to death, and let’s 
throw them out and parole them.” 

Colonel Levir. Dr. Lieber, who wrote the first rules for the United 
States Army, specifically stated parole was prohibited 

Mr. Brooks. How can a prisoner of war refuse to accept parole. If 
he stated he would not accept parole, then he would be persona non 
grata, and what else could he do ¢ 

Colonel Levir. It is possible for nations to control the laws of inter- 
national warfare, but in this instance there was very little we could 
do about it. 

Mr. Brooks. Yes, we seem to be penalizing men who did take parole. 

Colonel Leviz. We did not penalize any of the men who got out and 
went into the hills, or who were sick and the Japanese didn’t treat 
them, or for any other reasons. Those were the 6,000 of the 12,000 
who were paid. 

Mr. Brooxs. What percentage of the men from our own citizenry 
were recognized as casuals under these circumstances, and what is 
the percentage of the Philippine Scouts to be recognized as casuals 
under this question ? 

Colonel Levir. Are both these questions directed to the Philippines? 

Mr. Brooks. Yes. I would like to see in what respect the military 
administered the law as to our own nationals and as to the Philippines. 

Mr. McCoou. I believe that came up last year, Mr. Chairman, and 
we answered it this way : 

This was a matter of Filipinos being paroled in their own home- 
land. That was not true with respect to United States personnel. I 

had two brothers, one of whom was killed in the Japanese attack, and 
the other later, but no United States personnel were paroled. 

Mr. Price. Do you think these people had any choice except to go 
into the status of a parolee ? 

Colonel Levie. No, sir. 

Mr. Price. Perhaps they had families at home, and if they went 
into the hills what would have happened to their families? 

Colonel Levis. That, sir, was the choice of some 6,000 of them. 

Mr. Price. I know that, but by your action here you seem to sub- 
scribe to that philosophy. 

Colonel Levin. We are subscribing to the philosophy that the men 
who went into the hills have been treated somewhat differently from 
the men who went home and lived normal lives, that is, as normal as 
could be under the Japanese occupation. 

















612 


Mr. Price. You could make them some sort of bonus; could you 
not ? | ; 

(No response. ) 

Mr. Winsreap. Do I understand you are considering some at the 
present time, and approving some ? 

Mr. McCoor. Only in particular cases, particularly in the Veterans’ 
Administration and all of them come to us for status. 

Mr. Winsrrap. Do you know how many you have considered in 
the past 12 months, and how many you have approved, and how many 
you have disapproved ? 

Mr. McCoot. No, sir. We do not. 

Mr. Winsreap. Would it be only a limited number ? 

Mr. McCoo. It is a limited number; yes, sir. There are only a 
fragmentary number, but they do come in. 

Mr. Brooxs. Mr. Osmers. 

Mr. Osmers. Under the proposed amendment, and I am not too 
familiar with the background, but would it be possible for a man who 
nad actually collaborated with the Japanese after he had been paroled, 
to receive money out of the United States Treasury? 

Mr. McCoor. I am glad you asked that question, sir, because of the 
impression the committee seemed to have had yesterday about the 147 
who did work in some capacity during the period under the Japanese- 
sponsored and controlled puppet government or in the constabulary. 

We did not want to leave the impression at all that we consider 
these individuals as disloyal. We realize they had to exist. The 
Army also had a number of boards to consider these individuals after 
the war, and every one of these individuals were considered as to 
their loyalty. Some of the individuals were found to be disloyal— 
Philippine Scouts—and were ordered to be discharged. Those indi- 
viduals were not paid. 

Mr. Osmers. Would they be covered by this amendment? 

Mr. McCoor. I am afraid so. 

Mr. Osmers. Now, when mention is made of the date of discharge. 
let’s assume a man was paroled in 1942 and that he actually collabo- 
rated in 1943 and 1944 with the Japanese forces in a way which was 
harmful and beyond what he needed to do in order to maintain his 
own life, what I want to know is this: 

You say he was not entitled to any benefit after his discharge. 
Now, did the discharge occur at the end of 1944 and is he paid for the 
years he collaborated, or, is he paid up to the time he was paroled ? 

Colonel Levie. I believe the best answer to your question, sir, is that 
in 1945 they were cut to minimal strength, and at that time if an inves- 
tigation disclosed disloyalty they would have been discharged under 
our policy and we would not have paid them for 1943 an 1944, and 
under this bill I think we would be required to. 

Mr. Price. I do not think this bill requires it. If it does we can 
certainly take care of that. 

Mr. Osmers. There is the danger of that, Mr. Chairman, and I 
know from my own experience in landing in the Philippines during 
the war, when we went into Leyte, the American forces had a great 
many problems in the Philippines. There were many many people 
there who were completely loyal and devoted and who fought on ovr 
side and there were also some outstanding examples of collaboration 
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just as there were in other sections of the world, but it seems to me, 
Mr. Chairman, that provisions should be placed in this legislation to 
make absolutely certain that no man in the Philippines or anywhere 
else gets pay and allowances from this Government when actually he 
served the enemy. 

Colonel Levie. It is possible that we could construe that this could 
not be paid, and the difficulty is that up to now we have had a policy 
which has precluded the payment of these individuals. I think, in 
effect, by this bill this Congress is directing us to change our policy. 

If we do change it, and only go one step, then we may have to come 
back here and you may inquire, “Why did you stop there?’ Why did 
you not go the full way?” Perhaps for some other reason we only 
want to move the policy over a short distance. 

Mr. Osmers. Is it your opinion the amendment would make it pos- 
sible for money to be paid to collaborators ¢ 

Colonel Levis. It certainly would, yes sir. 

Mr, Brooxs. Thank you Colonel Levie, and Mr. McCool. 

Now, we have the Ambassador from the Philippines here and for- 
merly a member of the House of Representatives, I think most of 
us know him personally. Will you have a seat, sir. We have time 
to hear you before the rolleall. 


STATEMENT OF EMMET 0’NEAL 


Mr. O’Neau. Mr. Chairman, and members of the committee, it was 
not my purpose to ask to be heard on this bill. I was not here yester- 
day, but I was given a copy of the Army’s statement and for that 
reason I felt it to be my duty to come here and comment on the Army 
statement. 

It is so unrealistic and so unfair, in my opinion, that I feel that I 
should come here and point out certain facts, and I will try to be 
brief about it. 

It is not denied that this. handful of men, the Philippine Scouts, 
were an integral part of the established Armed Forces of the United 
States. They alone as a class have been denied their pay after 
captivity. 

Practically all of the Philippine Scouts were on Corregidor or 
Bataan during the bitter resistance to the Japanese at the start of the 
war. Some were in the death march after the fall of Corregidor, and 
some spent the last 21 days in the tunnel or else on Corregidor. 

Like all those who endured those days they were sick, hungry, and 
undernourished. General MacArthur said of those on Corregidor 
that he could never forget their “gaunt faces, unafraid.” 

The Philippine Scouts did not desert; they did not escape, and they 
went through all of it, and I am going later to refer to a statement 
the Army made with reference to collaboration: They were ordered 
to surrender and to obey the orders of their captors. 

As you gentlemen know there were many reasons for that order, 
one being to save the lives of soldiers and in order to save them from 
further cruelties which might be inflicted upon them. They were 
told that the American high command believed it to be the only thing 
to do and they obeyed the orders. 
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They were captured by a ruthless, cruel foe whose control over the 
Philippines had as a major tenet force, brutality, fear, and complete 
submission to the captors. 

It was no normal condition to which they returned when they went 
back home. Civilians even would be slapped or knocked down for 
failure to bow down to even the lowest rank of Japanese soldiers. 
Also these former soldiers were the object of constant surveillance 
and his slightest failure to meet the harsh requirements of his captors 
would probably result in torture not only of himself but of his 
family. 

Gentlemen, I am not exaggerating when I say there was a constant 
threat to any man over there and particularly these soldiers, that 
if he did anything to the slightest degree displeasing to the lowest 
Japanese soldiers he and his family might meet strong punishment 
even death. 

Yet, the Army statement yesterday portrayed a situation where the 
soldier was paroled to his home, and that he went unmolested, and 
that he regained his former occupation, made money and having done 
so it was considered there was no reason to pay him as a soldier of 
the American Army. 

In the first place it is suggested by the Army that the Philippine 
Scout could return to his gainful occupation, business, or profession 
and carry on as he did before the war. Now, at that time there was 
no such occupation, business or profession that he could carry on. 
Furthermore, the Philippine Scout was in the profession of arms, 
of a soldier, who had elected to follow that profession. He had no 
former business or gainful occupation to which he could return. 
He was a professional soldier. 

I daresay that not 1 percent of the Filipmo people were able 
to make more than a starvation diet. Also, if I may say just paren- 
thetically that while I was there I talked with many, many people. 
There was no business, as we understand, just a struggle for exist- 
ence—for instance, one example was of a woman who told me she had 
given away a $3,000 bracelet for a bag of rice. She wondered if she 
were a collaborator, because at the point of a bayonet she was forced 
to make Japanese clothes. 

They were not normal times and there was no business except busi- 
ness conducted by the Japanese. As I said I do not believe there were 
more than 1 percent of the people who could make any more than 
enough to maintain a starvation diet. There were 1 to3 million people 
who died during the occupation, a large number of whom had formerly 
had businesses and professions, but business was out and the struggle 
was to secure the minimum amount of food to sustain life for himself 
and his family. The Scouts were in exactly the same situation. The 
paroled soldier did not even have the opportunity the civilian had 
and their maximum effort was to try to feed their families and them- 
selves. Yet, the Army paints a picture of the returning soldier as a 
parolee, who could go back to his business and make money. 

Gentlemen, if I had time I would like to discuss this situation 
further. General MacArthur did not recognize the parolee but Scouts 
were still in the status of a soldier. The Army, though, paints a 
picture of a paroled soldier who could earn an equivalent amount and 
so justify the refusal of his pay. 
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Incidentally as a soldier of the American Army he receives his 
transportation, maintenance, and not only his pay, but food, clothing 
and shelter, and in connection with the Scouts the United States Gov- 
ernment at least saved the cost of food, shelter and clothing. Yet, if 
the parolee in question was able to go back home and get enough food 
to be able to live on they say that should be suflicient reason to deny 
him his pay. 

That is a very strange line of reasoning, gentlemen, because he was 
entitled to food, clothing and shelter as an American soldier, and 
why should that be given as a reason to say he has already been fair ly 
compensated ¢ 

The Army tries to yer a little poison into the situation—I do not 
mean to be Inder, and I have no desire to cast any aspersions upon 
the Army—but they have tried to put a little poison into this thing 
by reference to the other Scouts who became guerrillas. No doubt 
some of the weakest and sickest eould not summon the strength to 
be a guerrilla and, furthermore, it was well known that the guerrillas 
were able to forage and probably were able to get more food than 
anybody else. 

Very often a man could not be a guerrilla since if it became known 
the Japanese would mistreat or even kill his family. That is no 
exaggeration, gentlemen. They were very brutal to any guerrilla 
family. 

Many of the guerrillas were young boys, unmarried, and with but 
very little family obligations and they could take a chance, whereas, 
many of the Scouts were men with families and the minute they did 
anything and it became known to the Japanese their families began to 
have a terrible time of it and probably anything could and often did 
happen to them. So, the Army’s effort against the Philippine Scouts 
because they did not become guerrillas shows very little understanding 
of exactly what was going on during the Japanese occupation. It 
hardly seems compatible to attempt to infer something into the record 
because they did not become guerrillas. 

When the American soldiers surrendered they were ordered by 
General Wainright to do so and to lay down their arms and to obey the 
orders of the Japanese, Is this soldier, because he did not become a 
guerrilla, to be condemned or discriminated against because he obeyed 
the orders of his own commanding officer ? 

There is one further comment I would like to make: 

The Army quoted a “recent check.” Now gentlemen, I do not want 
to be unduly suspicious or too exacting, but I do wish they would be a 
little more explicit as to what they found since it has been 12 years 
since the surrender of the Japanese and it is a “recent check.” 

Where are the records ¢ 

Why did they not get them 10 years ago? 

They call them random cases? 

I would like to ask for a little more information about these random 
cases. They said 24 percent of the fighting force was employed by 
the Japanese or the puppet government or the constabulary. They do 
not tell you how many were in the constabulary or what they were 
doing or what job they might have had with the puppet government. 
T think it would be very enlightening to have that information because 
I do not believe that 24 percent of these men who did not desert on 
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Corregidor and who went through the death march later, turned out 
to be treasonable. I do not believe it. I resent it, and I say the Army 
cannot prove it. 

Of course I do not question the fact that maybe 24 percent of these 


600 worked for the puppet government. If a Japanese soldier 


were standing behind me and with a bayonet at my back and he 
told me to run the post office, which has no military importance, 
and if my family were living in that neighborhood, I don’t think I 


would be treasonable in saying “All right, ‘T will do that job,” further 


the surrender Scout was told by his commanding officers to obey their 
orders.” 

They would have to produce direct evidence to me, gentlemen, 
before I would believe any of these men were treasonable because 
they simply had gone through too much without desertion and they 
were good American soldiers. 

I say to you gentlemen that proof of collaboration was always 
difficult and the American officials after the war did not attempt to 
pass on it. The problem was left to the Filipinos who knew much 
of each other’s activity during the occupation. We should not taint 
the Scouts because some were probably forced to serve the enemy 
government in some capacity. Certainly on such meager evidence we 
should not infer disloyalty and treason. 

I could mention any of a number of leading men today in the 
Philippines who had no choice but to do some sort of job for the 
Japanese. It was either that or some form of persec Hitéh, We can- 
not here judge each Scout case. As I previously said I do not think 
anybody could make a fair determination, but the fact remains these 
men were American soldiers and I resent the fact, as Mr. Morris has 
said, that they should have to prove their loyalty. 

Mr. Brooxs. Your idea would be that if the Filipino people did 
not resent the attitude of these Scouts individually that that should be 
proof enough that they were doing a respectable job either at their 
former occupation or otherwise. 

Mr. O’Neat. Yes, sir. You cannot picture the Philippines then as a 
quiet and serene country. They were under an iron hand in all parts 
of the Philippines under the most cruel military machine the world 
has ever produced. 

In closing I should like to comment that it seems to me in the 
judicial role of the Army it has placed the burden of proof upon the 
claimant. The man certainly has not been given the benefit of a court 
trial or hearing. 

The Army has al] the records of the services of the Philippine 
Scouts and that in my opinion is all the proof that is needed. 

If the individual were known to have done other things to vitiate 
his right to pay, then it would be in the nature of an indictment and 
it would be more in the line of judicial procedure for the Army to 
produce that evidence. 

Gentlemen, I realize and appreciate your lack of time, but there 
is so much I would like to say here, but I do not believe there could be 
a much more honest claim for back pay. All of these fine arguments 
about offsetting this debt with pay the Scout made after parole. and of 
deducting something because they might have been collaborators, such 
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things could never be established, and in my opinion the only fair thing 
to do is to pay these American soldiers. 

Mr. Brooks. You support that, sir? 

Mr. O’Nuat, I strongly support it. 

Mr. Price. You made a marvelous statement, Mr. O’ Neal, but getting 
back to the performance of guerrillas and of parolees who returned 
to their homes, it is a known fact in history that every individual does 
not equally share the burden of warfare, so to speak. 

Mr. O’Neau. Why, certainly not. 

Mr. Price. Even in the regularly established military forces in 
time of war some went up in the front lines and some were in the various 
zones of supply and there is no way to make certain every individual 
has an ecual burden in time of war. 

Mr. O’Neau. That is certainly true. 

Mr. Brooks. Are there any further questions ? 

(No response. ) 

Mr. Brooks. If not I would like to make this suggestion. We have 
just a little bit more testimony on this point and some consideration 
to be given to the measure and if this meets no objection the Chair 
feels we could wind this up in the morning and perhaps get a policy 
to pursue and wind the measure up next week. 

Thank you, Mr. Ambassador. 

Mr. Ducanper. Mr. Chairman, I have the statement of Mr. Jack 
Pyle on behalf of the Democratic Army Veterans and Philians Social 
Security Organization which I would like to insert in the record at 
this point. 

Mr. Brooks. If there is no objection let the statement be made a 
part of the record. 

( The statement referred to is as follows:) 


STATEMENT OF JACK KYLE ON BEHALF OF THE DEMOCRATIC ARMY VETERANS AND 
PHILIANS Socrat SECURITY ORGANIZATION 


Mr. Chairman and gentlemen of the subcommittee, I am Jack Kyle, and I am 
making this statement on behalf of the Democratic Army Veterans and Philians 
Social Security Organization. My business address is Post Office Box 1520, 
Washington, D. C. 

It has been clearly established, I think, that legislation such as H. R. 2404 is 
badly needed. I recall that similar legislation was enacted by the House of 
Representatives in the 84th Congress. Also, Mr. Chairman, your subcommittee 
amended that legislation to provide pay for members of the Philippine Scouts 
who were paroled by the enemy during World War II. And since the subcom- 
mittee has the benefit of last year’s extensive hearings I shall endeavor to be brief. 

I am hopeful that the subcommittee will see fit to so amend this bill. To deny 
their pay to this gallant group of veterans of our Armed Forces means the estab- 
lishment of a precedent wholly foreign to international law and custom. The 
excuses given for not paying them fall of their own weight. It is impossible 
to understand how two departments of the Armed Forces can arrive at different 
decisions based upon the same facts. Yes, Mr. Chairman, the Navy Department 
paid their parolees who were paroled under identical conditions; but the Army 
refuses to pay 6,000 Philippine Scouts because they were employed and lived at 
home while on parole. What, I should like to ask, else could the parolees have 
done to provide a living for their families and themselves? The excuse is given 
that some of them worked for the Japanese invaders, and what is wrong with 
that? It was work or starve, and the parolees had to accept employment where 
they could find it. Therefore, Mr. Chairman, in the absence of evidence of inten- 
tional collaboration—such as to give them aid and comfort—with the enemy, these 
parolees should be paid. We must keep faith with our friends. 
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I therefore urge the subcommittee, Mr. Chairman, to amend H. R. 2404 to 
provide their full pay for this deserving group. 

Mr. Brooks. If there is no objection we will adjourn. 

(Whereupon, at 11 a. m., the subcommittee adjourned, to reconvene 
at 10 a. m. Friday, March 8, 1957.) 





House or REPRESENTATIVES, 

COMMITTEE ON ARMED SERVICES, 
SusncommMiTTr£e No. 1, 

Washington, D.C., Friday, March 8, 1957. 


The subcommittee met at 10 a. m., Hon. Overton Brook (chairman 
of the subcommittee) presiding. 

Mr. Brooks. The subcommittee will please come to order. 

Off the record. 

( Discussion off the record. ) 

Mr. Brooks. The first witness we have this morning is Mr. B. L. 
Anderson, who appears on behalf of the Philippine Department of 
the American Legion. Mr. Anderson, if you will come forward, sir. 
I notice that you have a prepared statement. We would be h: appy to 
have you go ahead with it this morning. 

Mr. Anverson. Thank you, sir. 

Mr. Brooks. We are a little short in attendance now, but they will 
be coming in as we move on with your statement. 

Will you proceed, sir ? 

Mr. Anperson. Thank you very kindly, sir. : 

Mr. Chairman and members of the subcommittee, I am Bernard L. 
Anderson, an American citizen of legal age, appearing before you 
as the national executive committeeman, Philippine Department of 
the American Legion, and as a private citizen interested in United 
States- Philippine: relations. By way of background, I was on the staff 
of the first Far Eastern Air Force located in Manila at the time of 
the outbreak of World War II. At the time of the surrender of 
Bataan on April 9, 1942, I chose to escape with the objective of re- 
turning to our forces, whether it was in the southern Philippines or 
further south, instead of surrendering. After being successful in 
escaping from the Bataan peninsula, the loyal F ilipinos with whom I 
came in contact convinced me that I should stay with them and assist 
them in resisting and/or destroying the common enemy. 

Guerrilla forces and intelligence networks were organized and 1 
remained within approximately a 100-mile radius of the city of Manila 
throughout the enemy occupation of the Philippines and until mop- 
ping up operations were completed. 

In March of 1948, my resignation from the Regular United States 
Air Force was accepted and I presently hold a commission in the 
USAFR with the rank of colonel. Except for frequent trips from 
the Philippines to the United States and other countries, I have re- 
sided in the Philippines since arriving there as a United States Air 
Force officer in mid-1941. 

I wish to express my most sincere appreciation to the chairman and 
the members of this subcommittee for honoring me with an oppor- 
tunity to say a few words at the hearings conducted March 6, 1957, 
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and at the same time to apologize for not having had an organized, 
prepared statement ready for presentation. I also respectfully re- 
quest your kind indulgence if the statements I made on March 6 are 
repeated in this prepared statement. I am also most grateful for this 
opportunity to comment on the statement made on March 6 by Mr. 
Ollon D. McCool of the Office of The Adjutant General, Department 
of the Army. 

It is my sincere opinion that Staff Memorandum No. 14, Head- 
quarters, United States Army Forces, Western Pacific, dated No- 
vember 27, 1945, established criteria to be used in determining whether 
or not a Philippine Scout would be paid or denied pay that presented 
the officers and men assigned the task of adjudication a difficult, if not 
impossible, assignment and I respectfully submit the following in sup- 
port of this opinion: 

No one in the Philippines, whether he be military or civilian, 
who remained loyal to our common cause and at least 98 percent of 19 
million Filipinos did remain loyal, was free from being subjected to 
undue duress and hardships as a result of enemy occupation. 

2. With particular reference to Philippine Scouts, but few were able 
to return to their homes after being paroled, and, even if they did, they 
did not enjoy a normal mode of living. The Philippine Scouts being 
members of the United States Army, lived on the United States Army 
reservations at the time of the outbreak of the war and could not pos- 
sibly have returned to their homes because the Scout barrios in which 
they lived were destroyed by the Japanese when the Japanese occu- 
pied our former bases in order to eliminate the possibility of their 
being used as hideouts for saboteurs. At the time of the outbreak of 
the war, the families of the Philippine Scouts had no alternative but 
to seek shelter and sustenance from friends or other hospitable Fili- 
pinos who were willing to care for them. Many Filipino Scouts, after 
being paroled from prison camp, were unable to locate their families 
until after the war and were forced to live with friends who would 
care for them. Many of these are still endeavoring to pay for the 
ee and shelter they or their families received. 

. Many of the Scouts who were released from prison camps did 
net join guerrilla units because of ill health. While they may have 
been declared eligible to receive their pay under Army regulations, 
had they endeavored to prove that ill health was the reason why 
they did not join guerilla organizations, they may not have claimed 
ill health as a reason because they were afr aid that by doing so they 
Teg jeopardize their chances of remaining in the Philippine Scouts 

. As one of the able members of this subcommittee mentioned dur- 
ing Pe hearings on March 6, 1957, it was definitely a mistake to place 
the burden of. proof on the Philippine Scouts. I confirm this, not 
only because such practice is not in line with our democratic principles, 
but also because it was accepted as an indication that the Scouts had 
not lived up to the highest traditions of the United States military 
ot 

The testimony of the representative of the oper sane of De- 
oy seems to have left the impression that AFWESPAC, Staff 
Memorandum No. 14, succeeded in separating “bad Scouts from good 
Seouts.” It would appear that a good Scout, under the provisions 
of this memorandum, is a soldier who evaded capture and/or was 
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released from prison camp and fled to the hills or joined a guerrilla 

organization and a bad Scout is a soldier who evaded capture and/or 

was released from prison camp and did nothing but wait for an op- 
ortunity to rejoin the organized forces of the Army of the United 
tates. 

It is true that many Scouts did not join guerrilla units because they 
were unable to determine the where: rbouts of their families and they 
knew they would be jeopardizing the lives of the members of their 
families if they were caught engaging in guerrilla activities; others 
were physically incapac itated. Still others simply obeyed competent 
orders to lay down their arms. 

6. I would see considerable merit in denying pay to Philippine 
Scouts or any other soldiers who willfully co sllaborated with the 
enemy. 

I would also like to present the following additional data for the 
consideration of this subcommittee : 

1. Many Filipinos, including Filipino Scouts joined the Bureau of 
Constabulary, the occupation government army or accepted civilian 
employment. with the J apanese agencies during the time of Japanese 
occupation for the purpose of securing arms and equipment that could 
be used against the enemy at the proper time. Some of the equip- 
ment used by guerrilla forces under my command was obtained in this 
manner. Military records clearly indicate that the Japanese were 
afraid to organize and arm Filipino units during the war as they 
knew that they would not have the loyalty of the people who w ould 
join such units. 

I wish to reemphasize that I feel that any soldier who willfully 
assisted the enemy should not be paid by the country to which he 
owed his allegiance, and I also feel that any soldier who willfully 
assisted the enemy should be properly punished. 

It certainly would have been possible to follow the standard mili- 
tary procedure and try by See ae all of those who joined the 
Filipino Constabulary or other Japanese-controlled military units 
to determine whether they were guilty or not. It would appear that 
this would have been a much better way to determine whether a sol- 
dier was entitled to pay or allowances than the system used by 
AFWESPAC. 

2. It was stated by Mr. McCool that the Department of the Army 
or its representatives thoroughly investigated each case and made their 
determination according to the individual merits of each case. As one 
of those who was in the Philippines all during the war and who has 
remained there up until the present time, I cannot possibly agree with 
this statement. While there may be valid reasons, unknown to me, 
why the Department of the Army did not choose to give me an oppor- 
tunity to comment on behalf of Philippine Scouts of whose activities 
I had personal knowledge or did not choose to refer to the records 
and diaries I was able to keep, their failure to do so makes it im- 
»ossible for me to agree that a thorough investigation was conducted. 
{ am also of the opinion that other recognized American guerrilla 
leaders were not consulted about activities of Philippine Scouts in the 
areas under their observation during the war and the subcommittee 
could easily determine whether or not this is true by contacting the 
other guerrilla leaders. 
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With your kind permission, sir, I would like to deviate from the 
prepared text for a moment, because one of the heroes of the guerrilla 
movement walked into the room a short time ago, and if you would 
care to question him, I am quite sure he would be happy to answer 
your questions. 

Mr. Brooks. Fine. 

Mr. Anprrson. It is Colbert E. Pettit, who was with me in Bataan 
and escaped from Bataan and remained with me during the entire 
enemy occupation. 

Mr. Morris. Mr. Chairman, I didn’t get his name. 

Mr. Anperson. Colbert E, Pettit. 

Mr. Brooks. We will hear him briefly following your statement. 
We are pushed now to get this out by Tuesday, you see. We have 
gone over all of this last. year, but at any rate, just proceed, sir. 

Mr. Anperson. Returning to the statement, while I do not think 
it would be your desire for me to go into complete detail at this time, 
I must put on the record the fact that many Philippine Scouts who 
did actively participate in guerrilla activities have not received the 

yay and allowances due them in view of the arbitrary decisions made 
er AFWESPAC which resulted in refusal to recognize all of the 
men included on the rosters submitted by guerrilla unit commanders. 

Some of the units under my command and observation were forced 
to reduce the strength of their units by the previously mentioned arbi- 
trary decision and Filipino Scouts who did serve with such units were 
left off the rosters because it was assumed that they would receive pay 
and allowances as a result of their being bona fide members of the 
United States Army. 

4. I was surprised to hear the representatives of the Department of 
the Army state that they were still willing to consider claims that are 
presented and change the original rulings as to whether or not in- 
dividuals were entitled to pay and allowances if the evidence presented 
justifies such a change and suggest that all living unpaid Philippine 
Scouts and the beneficiaries of those who have died since the war be 
nie med of this fact. 

I feel that AFWESPAC in adjudicating Philippine Scouts’ 
ated made a serious mistake that could very well seriously affect re- 
lations between the Philippines and the United States and respect- 
fully suggest that very careful consideration be given to the need for 
correction of this mistake in view of the discriminatory aspects of 
this problem brought about by the different services and agencies of 
the United States following different policies in determining whether 
a onan was good or bad and entitled to pay or denied same. 

Contrary to previous testimony heard by this sube ommittee, rec- 
oie did not cease to be generated during Japanese occupation. The 
army has tons of records that were gener ated duri ing this period, My 
units sent out many sacks full of such records by submarine and radio 
messages on a 24-hour schedule basis after radio contact was 
eet 

After V-J day but before July 4, 1946, when the Philippines be- 
came independent, a general amnesty was declared clearing all oecu- 
pation government leaders of alleged or proven collaboration and re- 
storing “them to high positions in government and society. As a 
Christian, I am forced to agree with the principle of such a mag- 
nanimous general amnesty declaration but I cannot possibly under- 
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‘stand why a soldier with a pay of only 18 pesos per month should 
continue to be punished when government leaders were forgiven. 

8. While the question of the rate of pay and allowances w vhich are 
still due to some Philippine Scouts is not an issue, I would like to 
make of record the well known fact that the United States taxpayers 
never have and never will receive more for their money than they re- 
ceived when they paid the Filipino Scouts a basic salary of $9 per 
month. 

In summary, I would like to say that I sincerely believe a serious 
mistake has been made when we denied pay and allowances to Philip- 
pine Scouts who were paroled from prison camp and I believe we 
should be big enough to admit it and take the necessary corrective 
action. 

In conclusion, I would like to state that the Philippine Scouts and 
other recognized Filipino soldiers, regardless of their feelings about 
the matter we are disc ussing, would still volunteer to join the United 
States Forces and ably fight for the democratic principles of the 
United States if there should be another war. This fact is supported 
by official War Department records which clearly show that many 
thousands of Filipinos volunteered to join the United States forces 
at the outbreak of the Korean war. 

With your permission, I would like to deviate once more from the 
prepared text, Mr. Chairman, and state that I received full pay and 
allowances for all the time I was hiding in the Philippine jungles 
and I presume this means I was recognized. And I state freely, now 
that it is no longer classified information, that I directed men who 
voluntarily joined my guerrilla unit to join the occupation constab- 
ulary, the occupation army, and to accept employment with Japanese 
agencies and to accept positions with the occupation government and 
encouraged others to do so. 

In fact there was a plan to have as many Filipinos as possible join 
such units, and then turn the arms against the common enemy at 9 
proper time. I also believe that it “has been established beyond : 
reasonable doubt that the declaration of war against the United States 
by the occupation government of the Philippines that was made under 
great duress, was a part of this plan. 

Mr. Brooxs. Thank you very much, Mr. Anderson, national execu- 
tive committeeman for the Philippine Department of the American 
Legion. We appreciate very much your statement. I think most. of 
the members of the committee have already questioned you and you 
state that we have Mr. Pettit who was also a guerrilla leader. He is 
here ? 

Mr. Anperson. Yes, sir. 

Mr. Brooks. If you would sit to the side and let. Mr. Pettit testify, 
we will be glad to have him testify. 

Mr. Orson. My name is Clarence H, Olson, assistant director of the 
legislative commission of the American Legion. TI would like -to say 
that to allay any suspicion there may be a question as to the loyalty of 
these Philippine Scouts, I believe it is a fact that the War Department, 
or the Department of the Army has already determined the loyalty 
status of each Philippine Scout so it will not be necessary to go into 
that again. 

Thank you very much, sir. 
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Mr. Brooxs. Your thought from that is that since they have made 
that determination, those that were not disloyal would be eligible! 

Mr. Orson. It is already a matter of record. 

Mr. Brooks. Eligible for consideration. 

Mr. Otson. Yes, sir. 

Mr. Brooxs. All right, Mr. Pettit, if you will have a seat, sir, give 
your initials to the reporter, Mr. Pettit. 

Mr. Perri. B. E. Pettit. 

Mr. Brooks. You are from the Philippine Islands / 

Mr. Perrrr. Mr. Chairman, I am presently lieutenant colonel in 
the United States Air Force on duty here in Washington. 

Mr. Brooxs. You are on duty here? At the Pentagon? 

Mr. Perrir. Yes. 

Mr. Brooks. What department are you in with the Air Force? 

Mr. Perrrr. Assistant Chief of Staff, Installations, General Wash- 
bourne. 

Mr. Brooks. And you were during the war guerrilla leader in the 
Philippines ¢ 

Mr. Perrrr. Yes, sir. 

Mr. Brooks. Do you have a prepared statement 

Mr. Perrir. No, sir. I would hke to make this clear, that this is 
strictly a personal statement, it has nothing to do with my affiliation 
with the Department of Defense. 

Mr. Brooks. I will say this, the subcommittee wants the truth 
whether it comes from personal statements or department manifes- 
toes. So if you will have a seat, sir, tell us what you have in mind, 
there, we will be glad to hear from you. 

Mr. Pertrr. I was with Colonel Anderson all during his guerrilla 
movements in the Philippines from the period of the surrender of 
Bataan through February of 1944, at which time I took a boat, a 
Philippine boat to the southern islands to contact a Colonel Fertig 
down m Mindinao. 

Mr. Brooxs. Colonel who? 

Mr. Perirr. Colonel Fertig. 

What I would like to say here with reference to other guerrilla 
leaders being contacted, I would like to say I was never contacted on 
this matter. The other statement about the loyalty of the Filipinos, 
98 percent, I certainly go along with that. I wouldn’t be here today 
if that wasn’t true. 

Mr. Brooxs. What do you have to say in reference to the Philippine 
Scouts that were paroled and went back to their homes? 

Mr. Perrrr. Well, I recall one Philippine Scout that I met down 
in the island of Bohol. I do not recall his name at this time. But I 
had a little talk with him while I was there and he had been on 
Bataan. He also had been a prisoner, released and during that time 
he had contracted amoebic dysentry. At that time his hair had turned 
white and he was losing his vision. I recall one story he told me 
about how he had saved an American’s life during Bataan. He said 
he had been wounded and this American lieutenant picked him up 
and while the American was carrying him he had his arm around his 
neck and he got hit in the arm, which would have otherwise gone 
through the American’s neck. 
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Also I served about 1 month on the island of Corregidor with a 
Filipino Scout battalion, coast artillery, and I had never seen such 
soldiers before in my life. I mean the discipline, the strictness and 
so forth. 

I was very young, then, I was a second lieutenant, just gotten out 
of a university and had just arrived in the Philippines, but I 
very, very impressed. 

Mr. Brooxs. Your point is that they were loyal as long as Mac- 
Arthur was able to hold out, they stayed with us, is that it! 

Mr. Perrrr. All the time they were loyal, sir. 

Mr. Brooxs. And that following the surrender when they were 
paroled, most of them were still loyal to the United States? 

Mr. Pertir. Yes, sir. 

Mr. Brooks. Those that infiltrated the government of the Philip- 
pines during the occupation, your opinion is that—like Colonel Ander- 
son who has just testified—they were there to infiltrate the government 
for use at the proper time. 

Mr. Perrrr. I would say that we had many Filipinos doing that. 
I knew of none, personally, that me doing so, but we had many 
Filipinos who were working with the Japanese but at the same time 
passing information to us on Japanese movements. 

Mr. omni Any questions? 


General Devereux ¢ 

Mr. Devereux. No questions. 

Mr. Fisuer. No questions. 

Mr. Brooxs. Any questions?! 

Mr. Morris. No, sir, but I would like to make this very short state- 


ment. I have been following this matter with great interest and try- 
ing to keep an open mind in regard to it because it is a new subject 
matter as far as I am per sonally concerned. I have just been on the 
committee for a little while. I have the greatest respect for our 
Army, generally speaking, more respect perhaps than a great many 
very loyal American citizens. But we all make mistakes, all of us. 
I have made many in my life. 

It is easy to point out mistakes after we have made them. To get 
back to my original point, I think the Army made a serious mistake. 
I am sure it was in good faith, but a serious mistake in putting the 
burden of proof wpon these individuals, instead of putting the burden 
when it ought to have been, on the Army. 

I am surprised that the Army did not contact you gentlemen and 
perhaps others who actually knew the facts and who ser rved with these 
men. And your statements come with great force as far as I am 
individually concerned, because you appear to be honorable gentlemen. 
I assume you are, your positions in life would indicate that. And 
although as I say, 1 am not trying to castigate the Army in any way 
because I have the very highest respect, but we all make mistakes and 
Iam sure the mistake must have been made in good faith. 

But there was a serious mistake made by the Army in my judgment 
in not contacting you gentlemen and others who actually served there. 
I think that that mistake in some way ought to be rectified if we 
possibly can. That is my thinking at this time, Mr. Chairman. 

Mr. Brooxs. One more question, Colonel. You favor this tvpe of 
legislation, do you, personally ¢ 
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Mr. Perrit. Sir, this is the first time I have seen this. This is my 
first contact with this and certainly any deserving Filipino Scout who 
aided or did not aid the enemy, I think I favor it. 

Mr. Brooxs. Thank you very much. 

Mr. Ducanper. Mr. Chairman, perhaps you would like to know 
this is in all fairness: Mr. McCool says that the Army did use Colonel 
Anderson’s record. 

Mr. Brooxs. Is Mr. McCool here ? 

Mr. McCoo. Yes, sir, Mr. Chairman. 

Mr. Brooxs. Mr. McCool, you state the Army did use the records 
of Colonel Anderson ? 

Mr. McCoo. Yes, sir; in connection with the guerrilla recognition 
program, Mr. Chairman, we utilized not only his records but the men, 
themselves. We have had only a very brief time yesterday to check 
the record since they were in St. Louis; however we have a history 
here. 

It happens to be confidential but that portion I am quoting from is 
not, in which we indicate—lI will read you just about three sentences. 

By June 1946, it had become obvious that, without the assistance of former 
commanding officers of the larger overall and island commands, the Guerrilla 
Affairs Branch would encounter considerable difficulty in successfully accom- 
plishing revisions of date. To that end it was decided to recall to active duty 
those discharged officers and assign them or to reassign those officers still on 
duty to the Guerrilla Affairs Branch. Those returned or reassigned were: Col. 
W. W. Fertig (10th MC), Col. R. W. Volekmann’* (USA-FIP NL), Maj. R. B. 
Speilman (10th MD), Lt. Col. J. M. Cushing (CAC), Lt. Col. BE. P. Ramsey 


(ECLGA), Lt. Col. B. L. Anderson (Anderson’s Guerrillas), and Maj. R. B. 
Lapham (LGAF). 


In the case of units commanded by PA officers either they or their duly 
authorized representatives were requested to work with the American officers 
investigating their units. 

Further, St. Louis, our records center, told.us by phone yesterday, 
that their investigations of the report shows that the diaries of Col- 
onel Anderson were used in connection with these investigations. I 
do not know whether he made that available to them or he worked 
with them. 

In addition to all this, the commanding officers of every one of 
these units were required or requested to submit a history indicating 
the entire activity of their units, the dates of those activities. They 
worked with us in establishing the rosters. There was a history writ- 
ten by Colonel Anderson and a lieutenant by the name of Lieutenant 
Mangano which we have utilized extensively. 

Mr. Brooks. What about Colonel Pettit ? 

Mr. McCoot. I am sorry, sir, we don’t have any record of that here. 

Mr. Brooks. He is right here with us in Washington. 

Mr. McCoo. Yes, sir. We weren’t able—we didn’t have his name 
to check that record. 

Mr. Morris. May I make this observation since I raised that point ? 
[am glad to hear you say that, the Army has done more than I as- 
sumed from what he had said, but still I want to make this further 
point and maybe the witnesses would want to clarify it. You have 
done a very good job along that line perhaps in examining these rec- 
ords. But I still insist that you didn’t go far enough because you 


2Not actually assigned to the Guerrilla Affairs Branch but worked with it. 
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should have called in the author of those records because many times 
all of ws make notes and records that need further clarification and 
explanation and I still think you did not pursue it quite far enough. 

Mr. Brooks. While you are here, Mr. McCool, Mr. Devereux has 
a question he wants to ask you in reference to something you have testi- 
fied about the other day. 

Mr. Devereux. Mr. McCool, the testimony yesterday indicated that 
all of these 6,000 we are talking about now were given honorable dis- 
charges subsequent to rejoining the military forces. 

Mr. McCoor. I understand that is correct. If they were found by 
loyalty boards to be disloyal, that they were other than honorably 
separated. 

Mr. Devereux. However, the 6,000 we are talking about, in general, 
were given honorable discharges, were they not / 

Mr. McCoon. Yes, sir. 

Mr. Devereux. Now what I would like to know is under what 
authority the Army had to withhold their pay and allowances for the 
time that they were not—while they were in a missing-persons status 

Mr. McCoor. Mr. Devereux, the Army has followed the assump- 
tion that the Missing Persons Act is its only authority, its only legal 
basis, to pay men who were missing, missing in action, captured in 
turn, of the nature of the Philippine Scouts and Philippine Army, 
that category of personnel. Our implementation of that act as we 
read and introduced in the record was Statf Memorandum No, 14. 
That is the basis and the policy which the Army has followed. 

Mr. Devereux. Then I am to assume it was simply a matter of in- 
terpretation of the Missing Persons Act ? 

Mr. McCoor. That was our basis. 

Mr. Deverrux. Was your basis for not paying these men? 

Mr. McCoor. Yes, sir. 

Mr. Deverrux. What part of the act gave you that authority for 
not paying them ? 

Mr. McCoo.. The act provides that any men missing, missing in 
action, captured in turn, would be afforded their pay and allowances. 
These individuals ceased to fall within those categories, and for those 
periods we, therefore, denied them pay and allowances. 

Mr. Devereux. That was a question of administrative interpreta- 
tion of the act / 

Mr. McCoon. Yes, sir. 

Mr. Deverrux. All right. As I understand it from the Army, in 
question of promotion and pay of those who were in the hands of the 
enemy or missing in action, missing persons, is not covered by this 
present bill. 

General Marurer. I can respond to that, General Devereux. 

Mr. Devereux. If you will please, General. 

General Marner. Yes. The Army and the Air Force by law are 
permitted to temporarily promote personnel and give them construc- 
tive acceptance of that promotion. That is without any exannnation, 
such as a physical examination. 

The Navy, on the other hand, is precluded by statute from promoting 
such personnel without physical, mental, fitness, and so on, examina- 
tions. In that instance, when a Navy person is missing in action, anc 
his number comes up for promotion, the Navy reserves that nwmber 





until he is returned to military control. If at that time he is then 
found qualified for the promotion to which he was otherwise eligible, 
he is promoted and is given retroactive pay and his allowances from the 
date that he otherwise would have been promoted. 

Mr. Devereux. With the increased pay and allowances that his pro- 
motion would entitle him to ? 

General Maruerr. Yes, sir. 

Mr. Devereux. Is that covered in the law ? 

General Marner. That is a question of Jaw, sir, and the Navy wants 
the law, they agree with it. It is a statutory limitation that requires 
them for both temporary and permanent promotions to have the man 
undergo his physical, mental, fitness, and so on, demonstrate his 
qualifications alien he can 

Mr. Dreverrux. Do you see any justification in having 1 set of rules 
for the Navy and 1 set of rules for the Army and the Air Force? 

General Marner. Speaking as an Army representative, sir, I can 
say that we are satisfied with the law as it applies to us. It is my 
understanding that the Navy is likewise satisfied with the law as it 
applies to them. 

Mr. Devereux. The Navy is satisfied with it, but I wonder if the 
individuals are / 

General Matruer. Sir, I can’t answer that. 

Mr. Devereux. Mr. Counsel, I think we have to put something very 
definitely in this act to take care of that situation. 

Do you happen to know, by any chance, of what had happened in 
Korea in the case of missing persons, whether they were given their 
promotions, whether they did get their retroactive pay ? 

General Marner. It is my understanding that they did, sir. 

Major Turrov. My name is Maj. Edward A. Turrou, of The 
Adjutant General’s Office. I testified on Wednesday. In Korea, 
with respect to the Army and Air Force personnel, they were pro- 
moted, constructive presumption of acceptance being considered by 
the Army and Air Force sufficient to promote them without the neces- 
sity of a physical examination insofar as temporary promotions were 
concerned, 

Insofar as permanent promotions were concerned, since there is a 
mandatory requirement for physical fitness and a physical examina- 
tion is required, they were not promoted because they obviously 
couldn’t take a physical. With respect to the Navy and the Marine 
Corps, however, my understanding is that if a person became eligible 
for promotion while he was in a missing status under the Missing 
Persons Act, a vacancy was set aside for him. 

Then when he was restored to military control, if he could pass 
the physical, mental, and other fitness requirements that the Navy had, 
then he was promoted, his date of rank was back-dated to the date 
that he first became eligible for such promotion, selected for promo- 
tion, and he was given the back pay. 

My further understanding is that the procedure followed in Korea 
is different from that which was followed in World War LI, in that in 
World War II they merely back-dated the date of rank but did not 
provide the additional pay. 

If I may proceed, sir, on the same point, you asked the question, 
General Devereux, as to whether or not this bill would provide for 
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the payment of additional pay and allowances that might accrue 
as a result of promotion. We would like to point out to the committee 
that on page 2 of the bill, on lines 18 through 20, we feel that such 
authority is already included in this bill in that it reads, lines 17 
through 20, that is: 

He shall be entitled to receive or to have credited to his account the same pay 
and allowances to which he was entitled at the beginning of such period of 
absence or may become entitled thereafter. 

Therefore, if the services would permit his promotion to the higher 
grade while in a missing-in-action status or missing status, he would 
be entitled to additional pay and allowances that might accrue subse- 
quent to his being placed in a missing category. 

We further would like to point out to the committee our recom- 
mendation that if any change insofar as promotion criteria is con- 
cerned, that it should not be made as a further amendment to the 
Missing Persons Act, but that it should be made as amendments to 
those provisions of title 10 of the United States Code as pertains to 
promotions, because the language of the present bill is broad enough 
to permit payment of additional pay and allowances if the services, 
or if the laws which pertain to service promotions, are such as will 
permit them to be promoted to a higher grade in a missing status. 

As General Mather pointed out, those people in the Navy and 
Marine Corps are not permitted to receive a promotion in absentia, so 
to speak, while in a missing status, because of the mandatory require- 
ment for a physical examination. 

Mr. Deverevx. It seems to me we ought to straighten out that 
difference, because actually their families would be receiving addi- 
tional remuneration, had they been promoted ¢ 

Major Turrov. That is correct. 

Mr. Devereux. It also appears to me there is a certain amount of 
injustice here as far as the Navy and Marine Corps is concerned 
because after a person had been out in the hills in a missing persons 
status or as a prisoner of war, he might not subsequently be able to 
pass a physical examination. However, had he been in position to 
take the physical at the time he came up for promotion, it may be 
possible that he might be qualified mentally and physically. 

Major Turrov. That is true. 

Mr. Devereux. But that would take a change in the basic law as 
far as promotions are concerned. 

Major Turrov. Yes, sir. 

Mr. Brooxs. Let me summarize and see if I understand and the 
committee understands it. 

The Navy reserves, where they intend to promote a man who is 
missing, a number in the promotion list. Then when he shows up, 
and can take the physical, they make the promotion and they date his 
pay back to the original action in setting aside that number, is that 
right ? 

General Maruer. That is correct, sir. 

Mr. Brooks. On the other hand the Army and the Air Force, too, 
simply gives him a temporary promotion without a physical and 
begins his pay at once, that is to his dependents, is that correct ? 

General Maruer. That is correct, sir. I might add, sir 
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Mr. Brooxs. So you get substantially the same results except as 
General Devereux has pointed out in the case of the Navy a man may 
deteriorate physically while in this missing status and may not be 
ble to pass a physical and that is one i item, whereas the man in the 
Army who immediately gets his pay, at least receives pay to that 
effect although later on he m: ty not be able to pass a physical for a 
permanent promotion. 

General Mature. I might add there it is my understanding that 
the Navy requirements are not only physical, but fitness and sea duty 
requirements which must be successfully met. 

Mr. Brooks. It seems to me we ought to, as Mr. Devereux says, 
go into that and understand it more carefully. But I rather agree with 
you, General, to the effect that the matter might be the subject of an 
umendment to the promotion bill ? 

General Maruer. Yes, sir. 

Mr. Brooxs. In that respect, it seems to me all the services ought 
to follow the same rules in that respect. Of course, I know down 
home we have civil law, up here you have a common law. We arrive 
at substantially the same results, although the reasoning or the method 
sometimes is very different. 

Perhaps that is the same situation here. We have the Napoleonic 
Code as Mr. Fisher very properly suggested. 

Any further questions / 

If not, you know we have gone over this once. This is the second 
year on this. 

Mr. Bray. I have one question. 

Mr. Brooxs. Mr. Bray has a question. 

Who do you want to ask ? 

Mr. Bray. Is there someone from the Judge Advocate General 
section here ¢ 

I missed a considerable portion of the testimony yesterday because 
subcommittee 3 met. This may have been gone into, but pursuing 
the same line of questioning as General Devereux did a few moments 
ago, how can you get authority by the Missing Persons Act not to 
pay a person when 1 you give them a discharge and pay them prior to 
that date? I see how the Missing Persons Act authorizes you to 
pay allowances to his family and all that, up until the time of his 
discharge. 

But TI studied that act fairly thoroughly and I can recall no authori- 
zation in that act to allow you to discharge a man and then, and with- 
out any court proceedings, refuse to pay him during that time that 
you have recognized he was in the service when you gave him honor- 
able discharge. 

Colonel Levie. Col. Howard S. Levie. 

Mr. Congressman, I think the best way to answer that is to say 
this, that until the Missing Persons Act was enacted, the Missing 
Persons Act was the statute that gave us the authority to pay 
these people when they were captured, when they were besieged, 
beleaguered. 

Mr. Bray. Yes. 

Colonel Levie. Without that statute, we would not have been able 
to pay them under any circumstances. Therefore, in implementing 
the Missing Persons Act, the Department of the Army or the War 
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Department at that time said, does this individual fall within any 
of the 5 or 6 categories that are expressly set forth in the Missing 
Persons Act? 

Was this man at the time for which he claims pay a prisoner of war? 
Was he besieged, was he beleaguered and so on? 

And if they found that he did not fall within any of those categories, 
the Army said we cannot pay him for that period. 

Mr. Bray. I understand that, you explain that very well. 

But you can pay him or his family, I mean his family could receive 
the benefit of the money during all the time he was missing month by 
month ¢ 

Colonel Levm. That is right. 

Mr. Bray. But you did not need the Missing Persons Act, even 
before the Missing Persons Act was in effect, when you gave him a 
discharge, say, on the Ist day of July, 1945, and he had been captured 
prisoner 2 years before, you didn’t need the Missing Persons Act to 
pay him up until that time. 

Colonel Levi. I believe we did, that is why it was enacted. 

Mr. Bray. No; the Missing Persons Act, as I understand it, enabled 
you to pay his family allotments all the way until the time of his re- 
lease. But do you mean to tell me before the Missing Persons Act 
was passed—say, in World War I, did you have a Missing Persons 
Act then? 

Colonel Levis. I will have to ask Mr. McCool on that. 

The Missing Persons Act, I believe, was enacted in 1942 or 1943. 

Mr. Bray. That is what I say. In World War I, a man that was 
captured by the Germans, say, in October 1917, and then later he was 
at say, December of 1918. 

Without the Missing Persons Act, you paid him all his pay up 
until that time because you had to do it when you gave him an honor- 
able discharge; didn’t you? 

Colonel Levie. He was captured and prisoner of war, I believe we 
did, sir. I don’t know whether there was other legislation. 

Mr. Bray. I don’t think there was. This is the same thing General 
Devereux brought out, and it worries me; what authority do you have 
to give a man an honorable discharge and not pay him for everything 
up to that time? 

Colonel] Levre. May I say this, that there is no relationship between 
the discharge and this pay. This man may have returned to military 
control any time during, as early as February 1945. He was immedi- 
ately placed on a pay status and then the computation was made as 
to how much would be paid for the past, and he may not have been 
discharged for another year. 

Mr. Bray. I want to know what legal authority you had to deny 
a man pay while you recognized he was in the service when you give 
him an honorable discharge. 

Colonel Levre. Only that the authority was the Missing Persons 
Act. 

Mr. Bray. Not Missing Persons Act, you could have paid him with- 
out the Missing Persons Act after he came back to your control. 

Colonel] Levie. Prisoner of war. 

Mr. Bray. Let’s say the act was never passed and he was captured 
in Bataan, say, an American soldier, and these Filipinos had the same 
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rights as I understand, he had no dependents, no allotments of any 
kind, nobody interested in receiving money. 

Then later in 1945 he was recovered and then a couple of months 
later you gave him an honorable discharge. I can see no legal au- 
thority in the world for you to deny him that pay. 

Now if you had gone into court, like on a dishonorable discharge or 
a court-martial finding authorizing taking away a certain amount of 
pay it would be different. Sometime I wish you would show me the 
legal authority for denying an honorably discharged soldier his pay 
for the time he was in the service. You have a remedy if he has done 
wrong; you can go into court on that, and I certainly would not take 
that right away from you. 

Colonel Levre. May I say this, Mr. Congressman, one of these cases 
did go to court, it was referred to, Moreno against the United States, 
where the man attempted to get pay for the period that he had been— 
I believe he was working for a Japanese corporation during that 
period. 

The Court of Claims held that the Army had not acted capriciously 
in declining to pay him, and certiorari was denied by the Supreme 
Court. 

Mr. Bray. Was he given an honorable discharge? 

Colonel Levir. Yes, he was found to be loyal. 

Mr. Bray. I would like to read that case. 

Colonel Levis. I would like to submit the opinion of the Court of 
Claims. May I submit the opinion of the Court of Claims in that 
case ¢ 

Mr. Bray. Yes. 

(The opinion of the Court of Claims is as follows:) 


IN THE UNITED States Court or CLAIMS 
No, 48754 
(Decided November 7, 1950) 
VICENTE MORENO v. THE UNITED STATES 


93 Fed. Supp. 607 (1951) 


Mr. LaVern R. Dilweg for the plaintiff. Messrs. Robert H. McNeill and T. 
Bruce Fuller, were on the briefs. 

Vr. Paris T. Houston, with whom was Mr. Assistant Attorney General H. 
Q. Morison, for the defendant. 

This case having been heard by the Court of Claims, the court, upon the 
stipulation of facts and the report of a commissioner, makes the following 


SPECIAL FINDINGS OF FACT 


1. Plaintiff was born in the Philippine Islands and is a naturalized citizen of 
the United States. He enlisted in the Philippine Scouts on March 3, 1924, and 
served continuously in that capacity until February 7, 1942, when he was dis- 
charged to accept active duty as a reserve officer in the Philippine Scouts. 
Plaintiff was appointed Second Lieutenant in the Field Artillery Reserve of the 
Philippine Scouts on May 28, 1936, and accepted the appointment on July 11, 
1986. He was reappointed to the same position on May 28, 1941, and ordered to 
extended active duty as a Second Lieutenant, Field Artillery Reserve, with the 
Philippine Scouts on February 8, 1942, during the siege of the Philippine Islands 
by the Japanese. A photostatic copy of plaintiff’s orders to active duty by 
special orders No. 38, dated February 8, 1942, is attached to the stipulation of 
the parties as Exhibit A, and is made a part hereof by reference. 
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2. On April 9, 1942, plaintiff was taken prisoner by the Japanese Army and 
held as a prisoner of war until June 28, 1942, when he was released on parole 
after having signed an “oath” to his captors. This oath reads as follows: 


OATH 





e 


To His Excettency, The Commander-in-Chief of the Imperial Japanese 
Forces. 

I, the undersigned, hereby solemnly pledge myself that I will strictly 
comply with the following: 

1. I shall never in future resort to any hostile action against the Imperial} 
Japanese Forces, and I will in no way make any utterance or commit any 
hostile conduct against Japan; 

2. I will submit to the Japanese Military Administration and do my best 
to serve for the realization of the objective of the said administration ; 

3. I will in no way make any utterance or commit any conduct which 
may benefit Japan’s enemies ; 

4. I will in no way make any utterance or commit any conduct which 
may be harmful to the tranquility, peace, and order, and economic stability 
of the country ; 

5. I will in no way employ or instigate others for the execution of any 
act which I have pledged myself not to commit in the preceding paragraphs ; 
and 

6. I will never fail to present myself at any appointed place when I shall 
be called up by the Japanese Army. 


Prisoner of War 
Address: Angeles, Pampanga 
Signature: Vicente Moreno (Sgd) 


Guarantor of the above person: 


Address: Angeles, Pampanga 
Signature: Rosario Moreno (Sgd) 


Signature, Governor, Mayor or Municipal President_________-__-----__-._- 


3. Plaintiff contracted malaria and beriberi, and was what was known as a 
“walking patient” in late April 1942, while being held in captivity in the Philip- 
pine Islands. At that time he was treated for these diseases by a Philippine 
Army doctor. These diseases persisted and plaintiff continued to suffer from 
malaria and beriberi as a walking patient, and after the Japanese released 
him on parole he lived with his family while recuperating from his illness. In 
September 1942 he moved to Barrio Nagpandayam, Buimba, Nueva Ecija, where 
he lived with friends and worked at harvesting rice as soon as he was strong 
enough to do so. On April 10, 1943, he went to Victoria Taylac, P. I., where 
he entered into employment with the NARIC (National Rice and Corn Corpora- 
tion), an organization set up by the Japanese, as chief watchman. At this time 
he joined a local guerrilla band which was on inactive status. This band was 
an unarmed organization. Later plaintiff was promoted in the NARIC from 
watchman to purchaser in charge of buying at the Victoria buying station and 
held this position until October 31, 1944. In April 1944 the guerrilla group to 
which he belonged was disbanded. 

4. About October 31, 1944, plaintiff again joined an unarmed local guerrilla 
unit and served as an officer therein. This unit was engaged in intelligence 
work. Plaintiff remained associated with this unit until his return to military 
control on January 28, 1945. 

The guerrilla units to which plaintiff belonged were of a local nature and 
were not authorized or approved by the authorities of the American Army. At 
no time, between the times of plaintiff’s capture by the Japanese on April 9, 
1942, and his return to military control on January 28, 1945, was plaintiff 
requested or authorized by a recognized guerrilla commander to accept employ- 
ment with the Japanese controlled National Rice and Corn Corporation. ; 

5. After plaintiff's return to military control on January 28, 1945, and on 
February 22, 1945, plaintiff executed an affidavit detailing his activities between 
the date of the Japanese attack of December 7, 1941, and the date of plaintiff's 
capture by the Japanese on April 9, 1942, and also his activities while in a 
prisoner of war status and after his release upon the oath taken as shown 
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above. A photostatic copy of this affidavit is attached to the stipulation of the 
parties as Exhibit B, and is made a part hereof by reference. 

On May 3, 1945, this affidavit was forwarded to the Adjutant General, 
Washington, D. C., with a statement of plaintiff's status between the dates of 
February 8, 1942 and January 27, 1945. A photostatic copy of this statement is 
attached to the stipulation of the parties as Exhibit C, and is made a part hereof 
by reference. 

6. On about November 7, 1941, the War Department issued a “Plan for 
Casualty Administration Upon Reoccupation of Philippines,” which became 
effective immediately upon issuance. The objectives of the plan were designated 
as follows: “To facilitate return to controllable jurisdiction and clarification of 
status of living members of the armed forces, and living United States Govern- 
ment employees in the Philippines or who have fallen into enemy hands therein.” 
A mimeographed copy of this plan, together with Appendices 1 and 2 thereto, 
and changes No. 1 dated March 21, 1945, and No. 2 dated Noyember 16, 1945, 
and a staff memorandum No. 14 of the Headquarters, United States Army Forces 
Western Pacific, entitled “Interpretation of Missing Persons Act” and dated 
December 27, 1945, are attached to the stipulation of the parties as Exhibit D 
and are made a part hereof by reference. 

7. On December 7, 1945, Headquarters, United States Army Forces, Western 

-acific, made a determination of plaintiff's status as to his loyalty during the 
war, in a letter to the Commanding Officer, 5th Military Police Battalion. This 
letter states in part as follows: 

It is desired that Second Lieutenant VICENTE Moreno, O-346144, be ad- 
vised that the recommendations made by the Board of Officers convened by 
authority of Letter Orders AGPO 8370, GHQ, AFPAC, dated 13 September 
1945, that’his activities during the Japanese occupation of the Philippines 
did not constitute an abandonment of loyalty to the United States and that 
he be retained in service, have been approved. 

The War Department has made no finding or determination that plaintiff was 
absent from control with intent to shirk combat or hazardous duty or was 
absent from post of duty without authority during the period of plaintiff's 
absence between the times of capture and return to military control. 

8. On March 12, 1946, the Headquarters, United States Army Forces, Western 
Pacific, made a redetermination of plaintiff's status, within the meaning of Sec- 
tion 2 of the Missing Persons Act, during the period between his capture and 
return to military control. A photostatic copy of this determination is at- 
tached to the stipulation of the parties as Exhibit E, and is made a part hereof 
by reference. 

9. On June 38, 1946, the office of the Commanding General, Headquarters, 
United States Army Forces, Western Pacific, made another redetermination 
of plaintiff’s status between the times of capture and return to military control, 
and determined that plaintiff was not in a casualty status within the meaning of 
Section 2 of the Missing Persons Act between April 1, 1943, and October 15, 
1944. A photostatic copy of this redetermination is attached to the stipulation 
of the parties as Exhibit F, and is made a part hereof by reference. 

10. On April 28, 1948, the office of the Commanding General, Headquarters, 
Philippines Ryukyus Command, to whom had been delegated authority for final 
action on the status of missing persons in the Philippines, made a final determi- 
nation of plaintiff’s status and determined that plaintiff was not in a casualty 
status during the period from October 1, 1942, to January 1, 1945. A photostatic 
copy of this determination is attached to the stipulation of the parties as 
Exhibit G, and is made a part hereof by reference. 

11. During the period after June 29, 1942, when plaintiff was paroled by the 
Japanese, and January 28, 1945, when plaintiff was returned to military control, 
he was not confined or imprisoned by the Japanese, but was permitted to go 
at liberty to live with his family and to engage in business or private 
employment. 
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12. The following messages or orders were transmitted as indicated: 
HEADQUARTERS 
Untrep STatTes Forces IN THE PHILIPPINES 


Fort Mills, P. I., 7 May 1942. 
Subject: Surrender. 
To: Major General William F. Sharp, Jr., Commanding Visayan-Mindanao 
in all Forces. 

To put a stop to future useless sacrifice of human life on the Fortified 
Islands, yesterday I tendered to Lieutenant General Homma, the Com- 
mander-in-Chief of the Imperial Japanese Forces in the Philippines, the 
surrender of the four harbor forts of Manila Bay. 

General Homma declined to accept my surrender unless it included the 
forces under your command. It became apparent that the garrisons of these 
forts would be eventually destroyed by aerial and artillery bombardment and 
by infantry supported by tanks, which have overwhelmed Corregidor. 

After leaving General Homma with no agreement between us I decided 
to accept in the name of humanity his proposal and tendered at midnight, 
6-7, May 1942, to the senior Japanese officer on Corregidor, the formal] sur- 
render of all American and Filipino Army troops in the Philippines. You 
will therefore be guided accordingly and will repeat will surrender all troops 
under your command both in the Visayan Islands and Mindanao to the proper 
Japanese officer. This decision on my part, you will realize, was forced upon 
me by means entirely beyond my control. 

Colonel Jessee T. Traywick, Jr., G. S. C. my Assistant Chief of Staff, 
G-3, who will deliver this to you is fully empowered to act for me. You are 
hereby ordered by me as the senior American Army officer in the Philippine 
Islands to scrupulously carry out the provisions of this letter, as well as such 
additional instructions as Colonel Traywick may give you in my name. 

You will repeat the complete text of this letter and of such other instruc- 
tions as Colonel Traywick may give you by radio to General MacArthur. 
Let me emphasize that there must be on your part no thought of disregarding 
these instructions. Failure to fully and honestly carry them out can have 
only the most disastrous results. 

J. M. WAINWRIGHT, 
Lieutenant General, U. S. Arny. 


HEADQUARTERS 
VISAYAN-MINDANAO FORCES 


CYP Malaybalay, Mindanao, May 11, 1942. 
To All Commanders Visayan Islands: 
General Chynoweth 
Colonel Hilsman 
Colonel Christie 
Colonel Cornell 
Captain Blancas 


All landmines or other explosives of any description will be immediately 
removed from highways, bridges and any other places where they might 
cause damage to Japanese troops particularly they will be removed in 
twenty-four hours stop where it is impractical to remove such obstructions 
without destroying structures or highways they will be clearly marked 
“danger” in the presence thereof stop no retreat no destruction of property 
military or civilian will be countenanced stop all officers are enjoined to 
carefully instruct those under them and any with whom they come in contact 
to strictly observe the provisions above stop any violations of this order will 
be dealt with summarily stop all members of the armed forces will be di- 
rected to report to the places designated in the orders furnished the sector 
commanders not later than the dates specified therein stop those absent on 
those dates will be considered as deserters and will be so reported to the 
Japanese authorities stop until the arrival of the Japanese forces you are 
responsible for the proper rationing of your troops stop the Japanese army 
will treat the officers and enlisted men according to International Law, ex- 
cept when they would be against the law stop courteous and prompt obedi- 
ence to the Japanese army and their orders in [sic] absolutely necessary. 


W. F. SHarp 
Major General, U. 8S. Army Commanding 
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MESSAGE TO ALL FILIPINO OFFICERS AND MEN 






1. Direct written orders have been received by me from General Sharp, and 
authorized by General MacArthur for me to surrender the Forces of Negros. 

2. These orders have ben obeyed by this Headquarters and as a member of 
this command you also must obey them. 

3. Failure to surrender classifies you as: 

a. Deserter by Philippine and U S Governments— 
Penalty—Death 
b. Outlaw by Imperial Japanese Army— 
Penalty—Death 
4. By terms of the agreement the Imperial Japanese Army has been 
furnished : 
a. Your name and home address. 
b. Your present location. 
ec. The arms and ammunition you have, 

5. By surrendering you will draw full pay until you are mustered out of the 
Service and you will be entitled to all bonus and insurance privileges from 
USAFFE. You will also be recognized as an HONORABLE prisoner of 
War by the Philippine Government, USAFFE and by the Imperial Japanese 
Army and treated as such. 

6. Half of the Officers and men have already reported to Fabrica and are 
well treated. 

7. Report in PERSON with your arms and ammunition to Cadre Barracks 
in Fabrica BEFORE midnight Wednesday, May 27th. 

8. By complying with these orders you will SAVE YOUR HONOR, YOUR 
LIFE and ASSURE the safety of your family and friends. 

RocGeER HILSMAN, 
Colonel, Inf. USA Commanding. 








































HEADQUARTERS 
UNITED STATES ARMY FORCES IN THE FAR PAST 
321—(8 Dec. 44) FEPA 






APO 501 
8 December 44 
SUBJECT: Status of Members of the Philippine Army 
To : Chief of Staff, Philippine Army 

1. All officers and enlisted men of the Philippine Army including the Philip- 
pine Constabulary, who have been called into the service of the United States 
Army Forces in the Far East, remain on that status until relieved therefrom 
by orders issued by the Commanding General, USAFFE. Action by these 
individuals in surrendering to the enemy forces in conformity with orders 
issued by their commanders, or in refusing to surrender, has no effect on such 
status. 

2. Any “parole” or “oath” signed by such personnel as a condition of release 
by the enemy from prisoner of war status will be considered as having been 
signed under duress and as of no validity. Such personnel remains subject 
to the orders of the Commanding General, USAFFBE, and will be assigned to 
appropriate duty in the Philippine Army units. 

By command of General MacArthur : 

/s/ G. E. Tomberlin 
G. E. TOMBERLIN 
1’’ Lieutenant, AGO 


Asst. Adjutant General 
COPIES: 
GHQ 
OG, Sixth Army 
CG, 8th Army 
CT, FEAF 
CG, USASOS 
CT, 14th AA Command 
Staff 

Copies from the true copy of : Captain Ramon Camagay. 
RiIcarpo V, NAVARRO 
38’’ Lieutenant, Inf. 

oO’ RO 1° RB (PA) Apo 72 
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CONCLUSION OF LAW 





Upon the foregoing special findings of fact, which are made a part of the 
judgment herein, the court concludes that as a matter of law the plaintiff is 
not entitled to recover, and the petition is therefore dismissed. 

Judgment is rendered against the plaintiff for the cost of printing the record 
herein, the amount thereof to be entered by the clerk and collected by him 
according to law. 

OPINION 


MADDEN, Judge, delivered the opinion of the court : 

The plaintiff sues for pay which, he claims accrued to him as an officer in 
the Philippine Scouts, a part of the Army of the United States. He is a natural- 
ized citizen of the United States born in the Philippines. He served as a private 
or non-commissioned officer in that unit from 1924 until February 7, 1942, on 
which date he was made a Second Lieutenant. He was taken prisoner by the 
Japanese Army on April 9, 1942, and was held in prison until June 28, 1942, 
when he was released on parole after having signed a pledge, entitled an oath, 
to his captors. The text of the pledge is quoted in our finding 2. After his 
release on parole by the Japanese he lived with his family while recuperating 
from malaria and beriberi until September 1942 when he moved to another 
place where he lived with friends and worked at harvesting rice as soon as he 
was strong enough. On April 10, 1943, he went to still another place in the 
Philippines where he went to work as chief watchman for a corporation set 
up by the Japanese. There he joined a local unarmed guerrilla band which 
was in an inactive status. He was promoted to a position as purchaser at u 
buying station of the corporation and held this position until October 81, 1944. 
In April 1944 the guerrilla group referred to was disbanded. 

About October 31, 1944, the plaintiff again joined an unarmed local guerrilla 
unit and was an officer in it, remaining so until he returned to American military 
control on January 28, 1945. The guerrilla units to which the plaintiff belonged 
were not authorized nor approved by the American Army. No recognized guer- 
rilla commander requested or authorized the plaintiff to accept the employment 
which he had with the Japanese created corporation. 

On January 28, 1945, the American Army, having recaptured the Philippines, 
resumed military control of its former personnel. Proof of the plaintiff’s loyalty 
was required and furnished. This proof was satisfactory to the Army. After 
several conflicting determinations as to the status of the plaintiff during the 
period of Japanese occupation, on April 28, 1948, the Commanding General, 
Headquarters, Philippines Ryukyus Command, to whom had been delegated 
authority for final action on the status of missing persons in the Philippines, 
made a final determination that the plaintiff was not in a casualty status during 
the period from October 1, 1942 to January 1, 1945. As a consequence of that 
determination the plaintiff has not been paid for that period, and he sues for 
that pay. 

The plaintiff's claim is based upon the Missing Persons Act of March 7, 1942, 
C. 166, 56 Stat. 143, 50 U. S. C. Appendix Sections 1001 through 1015. We quote 
sections 1002 and 1006 and the pertinent parts of section 1009. 


§ 1002 MISSING, INTERNED, OR CAPTIVE PERSONS; CONTINUANCE OF PAY AND 
ALLOWANCES. 

Any person who is in active service and who is officially determined to 
be absent in a status of missing, missing in action, interned in a neutral 
country, captured by an enemy, beleaguered or besieged shall, for the period 
he is officially carried or determined to be in any such status, be entitled to 
receive or to have credited to his account the same pay and allowances to 
which he was entitled at the beginning of such period of absence or may 
become entitled thereafter, and entitlement to pay and allowances shall 
terminate upon the date of receipt by the department concerned of evidence 
that the person is dead or upon the date of death prescribed or determined 
under provisions of section 5 of this Act (section 1005 of this Appendix) : 
Provided, That such entitlement to pay and allowances shall not terminate 
upon expiration of term of service during absence and in case of death during 
absence shall not terminate earlier than the dates herein prescribed: Pro- 
vided further, That there shall be no entitlement to pay and allowances for 
any period during which such person may be officially determined absent 
from his post of duty without authority and he shall be indebted to the Gov- 
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ernment for any payments from amounts credited to his account for such 
period. Mar. 7, 1942, c. 106, § 2, 56 Stat. 144, as amended July 1, 1944, ¢. 
871, § 2, 58 Stat. 679. 


§ 1006. SAME: PAYMENT OF ALLOTMENTS IN CASE OF CAPTURED OR INTERNED 
PERSONS UNTIL DEATH OR RETURN TO JURISDICTION ; PAY AND ALLOWANCES 
AND ALLOTMENTS OF PERSONS CONTINUED IN MISSING STATUS. 


When it is officially reported by the head of the department concerned 
that a person missing under the conditions specified in section 2 of this Act 
(section 1002 of this Appendix) is alive and in the hands of an enemy or is 
interned in a neutral country, the payments authorized by section 3 of this 
Act (section 1003 of this Appendix), are, subject to the provisions of section 
2 of this Act (section 1002 of this Appendix), authorized to be made for a 
period not to extend beyond the date of the receipt by the head of the 
department concerned of evidence that the missing person is dead or has 
returned to the controllable jurisdiction of the department concerned. When 
a person missing or missing in action is continued in a missing status under 
section 5 of this Act (section 1005 of this Appendix), such person shall 
continue to be entitled to have pay and allowances credited as provided in 
section 2 of this Act (section 1002 of this Appendix) and payments of allot- 
ments, as provided in section 3 of this Act (section 1003 of this Appendix), 
are authorized to be continued, increased, or initiated, Mar. 7, 1942, ¢. 166, 
§ 6, 56 Stat. 145, as amended Dec. 24, 1942, c, 828, § 1, 56 Stat. 1092. 


§ 1009. DETERMINATION BY THE DEPARTMENT HEADS OR DESIGNEES ; CONCLUSIVE- 

NESS RELATIVE TO STATUS OF PERSONNEL, PAYMENTS, OR DEATH. 

The head of the department concerned, or such subordinate as he may 
designate, shall have authority to make all determinations necessary in the 
administration of this Act [sections 1001-1017 of this Appendix], and for 
the purposes of this Act [sections 1001-1017 of this Appendix] determina- 
tions so made shall be conclusive as to death or finding of death, as to any 
other status dealt with by this Act [sections 1001-1017 of this Appendix], 
and as to any essential date including that upon which evidence or informa- 
tion is received in such department or by the head thereof. * * * Determi- 
nations are authorized to be made by the head of the department concerned, 
or by such subordinate as he may designate, of entitlement of any person, 
under provisions of this Act, to pay and allowances, including credits and 
charges in his account, and all such determinations shall be conclusive. * * * 
When circumstances warrant reconsideration of any determination author- 
ized to be made by this Act [sections 1001-1017 of this Appendix] the head 
of the department concerned, or such subordinate as he may designate, may 
change or modify a previous determination. * * * 

Section 846 of Title 10, U. 8. C., will also be considered. It provides: 

§ 846. PAY DURING CAPTIVITY. 

Every noncommissioned officer and private of the Regular Army, and 
every officer, noncommissioned officer, and private of any militia or volunteer 
corps in the service of the United States who is captured by the enemy, 
shall be entitled to receive during his captivity, notwithstanding the expira- 
tion of his term of service, the same pay, subsistence, and allowance to 
which he may be entitled, while in the actual service of the United States; 
but this provision shall not be construed to entitle any prisoner of war of 
such militia corps to any pay or compensation after the date of his parole, 
except the traveling expenses allowed by law. 

The Government urges that the concluding clause of Section 846 of Title 10 
is a bar to the plaintff’s claim. We think not. It applies only to members of 
a “Militia Corps” mentioned earlier in the section. The section was enacted 
March 30, 1814, 3 Stat. 115, R. S. See. 1288. If there has been in recent times, 
any unit of armed services which answers the description of a “Militia Corps” 
as that expression was used in 1814, the Philippine Scouts were, at the period 
herein question, not such a unit. Statutory authorization for the enlistment of 
natives of the Philippines in the Army of the United States is found in. 10 
U. §. GC. 821. When so enlisted they do not form a unit which could be called 
a Militia Corps. 

The Government contends that the final determination of the Commanding 
General, hereinabove referred to, that the plaintiff was not in a casualty status 
during the period here in question, was and is conclusive and that the question 
of the correctness of that determination cannot be reviewed in a court. It relies, 
of course, upon Section 1009 which we have quoted. The section says that the 
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determination of the head of the department “shall be conclusive as to * * * 
any * * * status dealt with by this Act * * *. It further authorizes the head 
of the department, or his subordinate designated for that purpose, to make 
determinations “of entitlement of any person, under provisions of this Act, to 
pay and allowances,” and says that “all such determinations shall be conclusive.” 

The plaintiff urges that the statute makes the administrative determination 
conclusive only as to the facts, such as whether the missing person was dead, 
imprisoned, interned, etc. But, the plaintiff contends, if the undisputed facts 
show that the person in question was in a certain status the department could 
not conclusively determine that he was not. This might well be so as to the first 
provision for conclusiveness in Section 1009. But the second one, which says 
that determinations as to “entitlement to pay” under the Act, are to be made 
by the department “and all such determinations shall be conclusive” can hardly 
be so read. “Entitlement” includes legal as well as factual elements, and 
Congress must have meant, by Section 1009 as a whole, that the troublesome 
questions arising under the Missing Persons Act were not to be the subject of 
litigation. 

We recognize that, while the Government may withhold at will its consent 
to be sued, such withholding is not readily attributable to it where it has created 
a claim against itself. Dismuke v. United States, 297 U. S. 167. We have here, 
however, the “compelling language” which the Dismuke case said would be suf- 
ficient. And if we were to assume that Congress, in creating claims against the 
United States, never intends to subject a claimant to a departmental decision 
which is arbitrary and capricious, and that, therefore, even “compelling lan- 
guage” of conclusiveness, such as that of Section 1009, should be read as if it 
contained an exception allowing suit to be brought if the departmental denial 
of the claim was arbitrary and capricious, the plaintiff’s position would not be 
improved. The question, whether it be factural or legal, of whether the plain- 
tiff, being at home or at large in his home country, but on parole granted by an 
occupying enemy, which parole was accepted by the plaintiff either willingly, or 
under duress, was in the status of a person “captured by an enemy, beleaguered 
or besieged” as the statute provides, is difficult indeed. There is no ready answer 
to it, and it cannot be said that the answer which the department gave was 
arbitrary and capricious. 

The plaintiff's petition will be dismissed. It is so ordered. 

HowEt1, Judge; WHITAKER, Judge; LITTLETON, Judge; and Jones, Chief Judge, 
concur. 

Mr. Brooks. Did you follow the articles of war, because that was 
prior to the enactment of the Military Code? 

Colonel Lzevme. Yes, sir. 

Mr. Brooks. You followed the articles of war ? 

Colonel Levie. Yes, sir. 

Mr. Brooks. Of course, a man missing is in an a. w. o. |. status until 
it is cleared up under the old articles of war isn’t that it? 

Colonel Levrme. Until there is a determination as to the basis for 
his being missing. 

Mr. Brooxs. Any further questions? 

Mr. Morris. I don’t want to belabor that, but I think we would be 
remiss—and I am anxious to move this along just as much as any- 
body—but I do believe we would be remiss in completing the record, 
if we did not permit Colonel Anderson to make a short observation, 
because Mr. McCool has said his records were used. I believe the 
committee would like to have his observations as to whether or not 
those records were full and complete, since he was not called in. 

Mr. Brooks. I think this, that we want to clear up all of these 

oints, and this is the second time we have gone over this same thing. 

e are working toward a deadline of noon here. If the committee 
will sit with me this afternoon, I would be glad to do it, but members 
of the committee asked me this morning not to meet this morning 
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because they couldn’t be here. This afternoon we will have fewer 
here. ‘ 

So I just bring that thought to your mind, not trying to cut any- 
body off. I will sit as long as the committee will come. 

Of the record. 

(Discussion off the record.) 

Mr. Brooxs. Mr. Anderson ? 

Mr. Anverson. Thank you very kindly, sir. 

Mr. Chairman, I appreciate this opportunity. I would like to refer 
to page 5, paragraph 2, of my statement, where I said there may be 
valid reasons, unknown to me, why I was not consulted. I do not 
wish to hang any dirty linen in the front yard. Myself and other 
guerrilla leaders approached the people assigned by AFPAC and 
volunteered our services in connection with the recognition program. 
We were politely told that we were biased, they had set up the ma- 
chinery and they would handle it to take care of “our own only.” 

Also, I would like to state that I did make the general statement— 
I made a general statement before my diaries were recovered from 
where I had buried them in the mountains to keep from jeopardizing 
the lives of the people whose names were in there. I would like to 
state as of this day my diaries have not been translated from the code 
I used to protect the lives of the people whose names were in there, and 
I hardly see how they could have referred to them. 

Thank you, sir. 

Mr. Brooks. Any further questions? 

Mr. Morrts. No, sir. 

Mr. Brooks. If not, then I think—do we have any more witnesses? 

Mr. Dilweg, we have heard from you once. We are anxious to go 
ahead. 

Mr. Ditwee. I will take 1 second of your time, Mr. Chairman, 
because Mr. Bray raised a question. The case that he is now exam- 
ining I tried in the Court of Claims. We never got into court because 
the Court of Claims said Congress used the word “conclusive” as to 
the determination of the head of the department, and then in dictum 
said it would be difficult for use to determine whether the Army’s 
action in this case was arbitrary and capricious. So we never did get 
into court, period. I wanted to clear that up. 

Mr. Brooxs. Thank you very much. No further witnesses 

Mr. Fisuer. Mr. Chairman, I wonder if it would be well to include 
that decision in the record. 

Mr. Brooxs. I think it has already been placed in the record. 

General Strauss is here from the National Guard, and wishes to sug- 
gest an amendment as I understand it, to the basic act. 

Have a seat, if you will, sir. 

General Srrauss. Thank you. 

Mr. Brooks. Have you a suggested amendment ? 

General Srravuss. Yes, Mr. Chairman. We will not take up your 
time, unduly, Mr. Chairman. 

As you know, the National Guard Association appeared last year in 
support of the predecessor bill. At that time, proposed a specific 
amendment which has now been adopted as an amendment by the 
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Department of Defense and proposed by General Mather in his 
testimony. 

The association, however, is definitely opposed to the second so- 
called technical amendment which General Mather has given to this 
committee, and which is contained on page 6 of his testimony, and 
which would amend the bill on page 3, line 18. 

In lieu of that amendment, we would propose the following amend- 
ment on page 3, line 18, of H, R. 2404. 

Insert the following new material after the word “authority” 

For the purposes of this section, any such person, while proceeding directly 
to or returning directly from inactive-duty training, shall be deemed to have 
been on inactive-duty training. In making such determination, the Secretary 
concerned shall take into consideration the hour on which the person begau 
to so proceed or so return; the hour on which he was scheduled to arrive for, 
or on which he ceased to perform, such duty; the method of travel employed: 
his itinerary ; and the manner in which the travel was performed. 

Mr. Chairman, this language is lifted bodily and word for word 
from the Servicemen’s and Veterans’ Survivors Benefits Act last year, 
which was passed by the 84th Congress. As you well know, an 
individual reservist who is traveling to or returning from inactive- 
duty training periods is covered insofar as benefits to his dependents 
are concerned, in the event he is killed or suffers death during that 
period of time, that period of travel. 

We think it rather inconceivable that the beneficiaries of an indi- 
vidual reservist would not get similar benefits under the Missing 
Persons Act in the event such reservist disappears under the same o1 
similar circumstances. 

As it stands now, the law has put more or less what we term “a 
premium on death” if that reservist is injured seriously—not seriously 
but in any event injured during that period of travel to inactive- 
duty training assembly—he is entitled to receive nothing from the 
Government. 

If, however, he is killed, his dependents are inadequately taken care 
of under the act. 

Mr. Brooks. In other words, your amendment would simply cover 
the time during which the reservist used in leaving his normal oecupa- 
tion or normal place of abode and going to the training which he is 
required under the law to take. 

General Srrauss. And his return. 

Mr. Brooks. Whereas, the other amendment would not include it. 

General Srravss. The other amendment would definitely preclude it. 

Mr. Brooks. Preclude it, all right. 

Questions ? 

Thank you very much, General, we appreciate your amendment, 
and will give it consideration as soon as we go into executive session. 

(Whereupon, the committee proceeded to further business.) 
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(The following was submitted for the record :) 


SUPPLEMENTAL STATEMENT OF Bric. GEN. GeorGE R. MATHER, UNITED STATES 
ARMY, REGARDING PossiBLE AMENDMENT TO H. R. 2404, 85rmH Coneress, To 
PROVIDE COVERAGE UNDER THE MISSING PERSONS AcT FOR RESERVISTS AND 
NATIONAL GUARDSMEN PROCEEDING DirEcTLY To AND FRomM Inactive Duty 
TRAINING BY GOVERNMENT VEHICLE, AIRCRAFT, OR VESSEL 


Mr. Chairman and members of the committee, the Department has considered 
the proposed amendment submitted to page 3, line 18, of H. R. 2404, 85th Congress, 
and agrees in part therewith. 

The amendment is designed to include within the scope of the Missing Persons 
Act all persons proceeding to and from their homes and places where they per- 
form their inactive duty training. it would provide, in essence, a portal to portal 
coverage for such individuals. 

The usual situation is the case of the National Guard man going to and from 
the National Guard Armory to attend weekly 2-hour drill periods, and the re- 
servist going to and from the place where similar 2-hour weekly drill periods are 
scheduled. Under these circumstances, the individual is generally traveling not 
in compliance with specific written travel orders such as those issued to the 
reservist or National Guard man going to summer camp for 2 weeks, but on a 
prearranged basis to attend a regularly scheduled weekly drill at a designated 
meeting place. In most cases, such locations are in the same town or relatively 
close to the location where the individual resides, and travel to and from such 
weekly drills is performed by privately owned conveyance. Under the present 
wording of H. R. 2404, such personnel would not be covered under the Missing 
Persons Act until they actually reach the armory or other location where the 
weekly drills are conducted. 

Although the usual manner of travel is by privately owned conveyance, it is 
conceivable that such travel might be performed under certain circumstances by 
Government vehicle, aircraft, or vessel. In such cases, since a certain amount 
of military control would be exercised, it would appear that the Government 
would have an obligation to provide coverage under the Missing Persons Act if 
the individual became missing during the course of such travel. Such coverage 
could be provided by insertion of the following language after the word “au- 
thority” appearing on page 3, line 18, of the bill: 

“For the purposes of this section, any such persons while proceeding directly 
to or returning directly from inactive duty training by Government vehicle, 
aireraft, or vessel shall be deemed to have been on inactive duty training.” 

Though coverage should perhaps be provided under the foregoing circum- 
stances, the Department considers that it would be an unwarranted extension of 
the Missing Persons Act to also include within its scope those individuals who 
travel to and from their weekly 2-hour drill periods in privately owned con- 
veyances. Since they are free agents and under no military control until they 
actually arrive at the armory or other location where this weekly inactive-duty 
training is being performed, the Government would not be able to exercise any 
control over the manner of their travel and would have no assurance, and would 
have great difficulty in proving that they became missing while directly en route 
to or from such weekly drill periods, or that such missing status was the proxi- 
mate result thereof. Circumstances beyond the control of the Government or 
entirely unrelated to participation in Reserve or National Guard weekly drills 
could form the basis for an individual’s disappearance. Accordingly, the Govern- 
ment should not be required to make determinations of missing status and final 
determinations of death under such circumstances, and provide for continuing 
payment of full pay and allowances during what could very well be extended 
periods of unexplained absence. Such determinations should more properly be 
made by the civil authorities. 

In view of the foregoing, if the committee desires to enlarge the bill to provide 
coverage under the Missing Persons Act for individuals proceeding directly to and 
from inactive-duty training, I would recommend that such coverage be limited 
to individuals traveling by Government vehicle, aircraft, or vessel, as dis- 
tinguished from privately owned or other non-Government conveyance. 

I have appreciated this opportunity to present these views to the committee. 
Thank you very much. 
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